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In the Court of Appeals of the District of Columbia 


No. 2541. 

William Monalokos, Appellant, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

No. 28461, Criminal. 

United States of America 
vs. 

William Monalokos. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court, Nov. 26, 1912; J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1912. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
the District of Columbia aforesaid, upon their oath, do present: 

That one William Monalokos, late of the District aforesaid, on 
the eighth day of August, in the year of our Lord one thousand nine 
hundred and twelve, and at the District aforesaid, with force and 
arms, in and upon one Margaret A. Brown, then and there being, 
violently and feloniously did make an assault, and her, the said 
Margaret A. Brown, then and there forcibly, and against her will, 
feloniously did ravish and carnally know; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

1—2541a 
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Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said William Monalokos, on the said eighth day of 
August, in the year of our Lord one thousand nine hundred and 
twelve, and at the District aforesaid, with force and arms, in and 
upon the said Margaret A. Brown, then and there being, violently 

make an assault, and her, the said Mar- 
*2 garet A. Brown, did then and there beat, wound and ill- 
treat, with the intent her, the said Margaret A. Brown, vio¬ 
lently, forcibly, and against her will, then and there feloniously to 
ravish and carnally know, and other wrongs to her, the said Mar¬ 
garet A. Brown, then and there did; against the form of the statute 
in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

CLARENCE R. WILSON, 

Attorney of the Lnited States in and for the 

Distnct of Columbia. 

(Endorsed:) Criminal No. 28,461. United States vs. William 
Monalokos. Rape. Assault with intent to rape. Witnesses: Mar¬ 
garet A. Brown, Mamie Brown, Dr. Josiah B. Henneberger, Dr. 
Leon L. Friedrich, Benjamin F. Williams, M. P., William A. Smith, 
M. P. A true bill. Fred W. Behrens, Foreman. 

3 Prayers for the Defendant. 

Filed January 8, 1913. 

* * * * * * * 

The defendant prays that the jury be instructed as follows: 

1. To consider the evidence tending to show the good character 
of the defendant as an element to be considered in determining his 
guilt or innocence, and if the evidence of his good character raises 
a reasonable doubt as to whether he committed the offense charged, 
he is entitled to an acquittal. 

Granted. 

2. That if any reasonable construction placed upon the evidence 
or any reasonable inference drawn from the evidence raises a reason¬ 
able doubt in the mind of the jury as to the guilt of the accused he 
should be acquitted. 

Granted. 

******* 

4. That the offense charged in the indictment is one easily made 
and hard to disprove, and that all the circumstances should be care¬ 
fully considered and the evidence weighed, and if any reasonable 
doubt exists as to the guilt of the accused, he is entitled to an ac¬ 
quittal. 

. Granted. 

******* 



UNITED STATES OF AMERICA. 

4 6 . That they should weigh the testimony of children of 

immature age carefully, that they are easily led to believe 
that the things others in authority over them say, is true. 

Refused. Ex. STAFFORD, J. 

7 That to make out a case of assault with intent to rape, it is 
absolutely essential that the evidence should show beyond a reason¬ 
able doubt, first, an assault, second, an intent to have’ ^“fthi^in 
edge of the female, and third, a purpose to carry mto ettect this in 

tent with force and against the consent of the female. If am of 
these three elements are lacking, the offense is not made out and t 
accused should be acquitted. 

8 "^That to warrant a conviction, it is necessary that there should 
be not onlv sufficient proof of the alleged assault, but also proof be¬ 
yond a reasonable doubt that the accused at the time in ended to 
use whatever force might be necessary to overcome all resistance and 

accomplish his purpose. 

9 The fact that the prosecutrix is under the age of consent, and 
is incapable of consenting to carnal knowledge, does not dispense 

with proving one of the essential elements of the offense, that 

5 is, the assault. 

Granted ' SOTERIOS NICHOLSON, 

MATTHEW E. O’BRIEN, 

E. F. COLLADAY, 

Attorneys for the Defendant. 

Supreme Court of the District of Columbia. 

Wednesday, January 8th, A. D. 1913. 
The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

******* 

Come as well the Attorney of the United States as the defendant 
in proper person, in lawful custody and by his attorneys M. E. 
O’Brien W D. Collady and S. Nicholson, Esquire; whereupon the 
Attorney of the United States says that he will not further prose¬ 
cute the' defendant as to the first count of the indictment; whereupon 
it is considered by the Court that as to the said first count, the said 
defendant go without day; and thereupon come a jury of good and 
lawful men of the District of Columbia, to wit:— 

Frederick Whitmore, James N. Fitzpatrick, Jr., 

Otto J. Botsch, Edward Ebert, 

William G. Rouzer, George C Wright, 

Joseph P. Germuller, Joseph II Fiske, 

Frederick W. Reeves, George W. Davis, 

Edward H. Tompkins, William W. Danenhower, 
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6 who being sworn well and truly to try the issue joined herein, 
upon their oath say that the defendant is guilty in manner 
and form as charged in the second count of the indictment; and 
thereupon the Court fixes the amount of bail in this case at five 
thousand dollars in default of which the said defendant is remanded 
to the Washington Asylum and Jail. 


Motion for a New Trial. 

Filed January 13, 1913. 

******* 

Now' comes the defendant, by his counsel, and moves the court 
to grant him a new trial for the following reasons: 

1. Because the verdict is contrary to the evidence. 

2 . Because the verdict is contrary to the law. 

3. Because the verdict is contrary to the weight of the evidence. 

4. Because of errors committed by the court in admitting inad- 

evidence that was prejudicial to the defendant. 

5. Because of error committed by the court in refusing to direct 
a verdict for the defendant. 

6 Because of error in law committed by the court in refusing to 
grant one of the prayers of the defendant. 6 

7. Because of the prejudicial argument of the District Attorney, 
w o spo 'e of e\idence not in the case, and w'hose argument w T as an 
appeal to the prejudice and passions of the jurv and not warranted 
by the evidence. 

7 8 Because of errors committed by the court in its charge 

which contained statements prejudicial to the defendant 

SOTERIOS NICHOLSON, 
EDWL4RD F. COLIDAY, 
MATTHEW E. O’BRIEN, 
Attorneys for the Defendant. 


Supreme Court of the District of Columbia. 


Friday, January 17th, A. D. 1913. 

.. 1 o? resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Come as well the Attorney of the United States as the defendant 
in proper person, in custody of the Superintendent of the Welling¬ 
ton Asylum and Jail and by his Attorneys M. E. O’Brien, E. F. Col- 
oday, and S. Nicholson Esquires; whereupon the defendant’s mo¬ 
tion for a new trial, coming on to be heard, is by the Court overruled; 
whereupon it is demanded of the defendant what further he has to sav’ 
why the sentence of the law should not be pronounced against him’ 
and he sa> s nothing except as he has already said; w T hereupon it is 
considered by the Court that for his said offense the said defendant 
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be taken by the Superintendent aforesaid to the said Asylum 

8 and Jail from whence he came, thence to the Penitentiary 
(as designated by the Attorney General of the United States) 

there to be imprisoned for the period of ten (10) years to take effect, 
from and including the date of arrival of said defendant at said 
Penitentiary; and thereupon the defendant by his attorneys notes 
an appeal to the Court of Appeals from the judgment of the Court 
in this case; whereupon the Bond for Costs on appeal in this case, is 
fixed at fifty dollars and the bond for appearance at five thousand 
dollars; whereupon the said defendant is remanded to the Washing¬ 
ton Asylum and Jail. 

Memoranda. 

February 5, 1913.—Appeal bond approved and filed. 

February 20, 1913—Time for settling Bill of Exceptions and 
filing Transcript of Record extended to, and including, March 14, 
1913. 

9 Supreme Court of the District of Columbia, 

Monday, March 10 th, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

******* 

Now comes here the defendant by his attorneys M. E. O’Brien, S. 
Nicholson and E. F. Colladay Esquires and prays the Court to sign 
and make a part of the record his bill of exceptions taken during the 
trial of this case, and heretofore submitted to the Court, which is 
accordingly done, nunc pro tunc; whereupon it is considered by the 
Court that the time for filing the Transcript of record on appeal in 
this case, in the Court of Appeals be and is hereby extended to and 
including April 1st, A. D. 1913. 


Bill of Exceptions. 

Filed March 10, 1913. 

* * * * • * * * 

Be it remembered that the above entitled cause came on for trial 
on the 8th day of January, A. D. 1913, before Mr. Justice Stafford 
and the jury, with Mr. Sidney E. Mudd, Jr., and Mr. John Lewis 
Smith appearing on behalf of the United States, and Messrs. Soterios 
Nicholson, Matthew E. O’Brien and Edward F. Colladay, ap~ 
10 pearing on behalf of the defendant. 

Whereupon Mr. John Lewis Smith, after the impaneling 
of the jury made the opening statement for the Government, and in 
the course of said statement said: 

“The defendant was then arrested and when examined it was 
shown that he was suffering”- 
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Mr. 0 Brien interrupted and asked for a consultation at the desk, 
which the Court granted, and after consultation at the Bench without 
the hearing of the jury, Mr. Smith made no further remarks, clos¬ 
ing his opening statement with the language above quoted. 

\\ hereupon the Government called Mrs. Mamie A. Brown, who 
after being duly sworn testified that she resided at 921 9th Street, 
Northeast; that she was a widow and the mother of Margaret A.' 
Brown; that Margaret A. Brown was seven years of age on the 18th 
of August last; that she sent Margaret for some ginger ale in the 
month of August; that when the child returned the witness discov¬ 
ered that the ginger ale was not from the store she had sent the child 
to, but from the store of the defendant. 

This question was asked witness: 

“Did you notice anything about her physical condition?” 

“Mr. O’Brien : Just a moment please, do not answer that question 
yet.” 

Thereupon a conference was held between the Court and 
11 the counsel for the Government and the defendant out of the 
hearing of the jury, after which the following occurred: 

Mr. 0 Briex : If your Honor please, I will ask to be allowed an 
exception to the ruling of the Court that the question of the com¬ 
plaint can be inquired into at this time. 

‘“The Court: That is not what she has been asked about. She 
has been asked about the condition in which she found the child 
not what the child said. 

‘“Mr. O’Brien: Then I object to the condition of the child being 
inquired into before the testimony has been offered to tend to show 
that the assault had been committed, and if your Honor overrules 
me, I ask to be allowed an exception. 

“The Court: The objection is overruled and exception noted. 

Continuing the witness testified that she examined the child sev¬ 
eral da\ s afterwards, probably four or five, that she discovered a 
soreness, that she treated the child herself for chafing, using talcum 
powder, and when her condition did not improve showed the child 
to Dr. Frederick, who treated her for worms for several days. That 
was probably two weeks from the day on which the child was sent 
for the gingerale when she took the child to the Ninth Precinct 
Station and made complaint, and that the child identified the de¬ 
fendant. On the same day she took the child to the Casualty Hos¬ 
pital where Dr. Henenberger examined the child. 

12 The Government called Margaret Brown as a witness 

and after the Court had examined the child as to her capa¬ 
bility as a witness she testified that her mother had sent her for some 
gingerale last summer; that she went to the store of the defendant 
instead of going to the Sanitary store, and purchased of him two 
bottles of gingerale; that she was coming outside and he dragged her 
inside; that he asked her whether her father and mother were liv¬ 
ing; that she told him her father was dead; that he took her into a 
dining room; put her on a table; put his dick in her; after taking 
down her paddies; that he said if she halloed he would tie her up 
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with a piece of rope; and not to tell mamma; that she then went 

h °0n cross examination she testified that he called her into the back 
room; that she walked in with him; that was after lie had put her 
on the table and while she was lying down that he said he ««uld tie 
her with a rope; that she didn't cry, or make any noise; that she did 
not call out; that she didn’t fight with him or resist him; that she 
didn’t say anything to mamma or anybody else about it that 
dav because she was afraid; that she had talked the niattei o\er \u 1 

i/ 

her mamma once. 

I)r Henenberger was called as a witness on behalf of the Go\- 
eminent, and after being sworn, testified that he was an interne at 
the Casualty Hospital in the month of August last; that lie knew 
the little girl Margaret Brown. Objection was made on behalf ot the 
defendant to this witness testifying as he had not qualified 
13 as a physician or an expert. An attempt was made to qualm 
him. in which he testified that he was in the senior class of 
a medical school, that he was not a graduate of any medical insti¬ 
tution and was not licensed to practice. Continuing the witness tes¬ 
tified that he was on duty at the hospital; that he took specimens 
from the child, called in two physicians to examine the same, Or 
Frederick was one of them. I)r. Franklin the other, and that he also 
examined them. He was asked his opinion which was objected to bj 
counsel for the defendant and the objection sustained by the 
Court Continuing witness testified that lie examined the pnvae 
parts of the child; that there was no laceration; that there was a dis- 

charge. 

On cross examination witness said he did not know the exact day 
the examination was made, and would not say it was as late as Sep¬ 
tember, w T ould rather not say any day. 

Whereupon the Government called Dr. Leon L. Frederick, who 
after being sworn, testified, that he was a physician residing at S'ZV 
East Capitol Street; had been in practice 32 years; was the family 
physician of Mrs. Brown; that he made an examination of Margaret 
Brown in the month of August at her home about the middle ot 
August ; found an inflammation of the privates which is called vag¬ 
initis; that he suspected the child had some irritation of some kind 
which might be worms or some other cause. That lie prescribed tor 
the child and as she did not improve gave antiseptics and suggested 
that an examination be made of the discharge. That he examined 
the discharge under the microscope and it contained gono- 
14 cocci, which is a positive sign of gonorrhea. 

On cross examination witness said that vaginitis was often 
prevalent among children, that it is caused by local irritation of 
various kinds, sometimes worms; that it causes a flow; that it is 
sometimes caused by malnutrition; that it is liable to occur in a 
weak child ; that it is impossible to distinguish the vaginitis flow 
from the gonorrhea flow unless a specimen is placed under the mi¬ 
croscope Did not know at what time the examination was made at 
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the hospital; about fifteen days after his first examination: that 
gonorrhea may be contracted by contact with persons having the 
gonococci germ; rubbing against the parts; infection by the finger; 
that it can be contracted in the eye; that it is easily transmitted; 
that the handling ol a child by a person who had gonorrhea might 

cause it; that it takes the inlection from 24 hours to ten davs to 
develop. J 

.p 1 '- .Henenberger, a witness who had previously testified; was 
called by Mr. Smith on behalf of the Government, who stated that 
at this time he proposed to offer that testimony that had been ob¬ 
jected to by Mr. O Bnen in his opening statement. Whereupon the 
Court excused the jury. 

In the absence ol the jury it was stated that the Government pro¬ 
posed to show that the defendant was examined at the Casualty 
Hospital, that specimens were taken from his private parts and 
placed under a microscope, and that they showed gonococci. After 
argument b\ counsel the Court excluded this testimony. 

^ hereupon the jury were recalled and the Government 
Id introduced I)r. W. I. Franklin who testified that he was a 
practising physician residing at 1424 K Street, had been en- 
gaged in the practice of medicine fourteen years in the city of 
Washington; that he was present on the 4th of'September when Dr. 
Henenberger made an examination of a specimen. 

“Mr O’Brien: I understand he refers to an examination of the 
girl. 1 want to make the same objection to it, vour Honor, as to the 
remoteness of time. ’ e 

“The Court : I think it is admissible. 

O’Brien: Then, if your Honor will allow an exception. 

lhe Court: I will note an exception to this, as far as the little 
girl is concerned; specimen of discharge taken from this little girl bv 
Dr. Henenberger. & 

Oontmumg’ witness testified that he saw specimen of discharge in 
the laboratory of the hospital with Dr. Henenberger. Dr. Fred¬ 
erick was not present. The specimen which he examined was a 
small quantity of substance on a glass slide such as thev used under 
a microscope and it had the characteristics of discharge from the 
genital organs in a state of inflammation, and that discharge con- 
teined the germs that is the cause of gonorrhea, known as gonococci. 
That he did not know where the specimen came front; that Dr 
Henenberger showed it to him ; also showed him a number 
On cross examination he stated that on the same dav he'examined 
a number of other specimens submitted to him bv Dr Henen 
16 berger; that he did not remember that the same organisms were 
present on all the slides; that he could not state whether am 
one of the slides came from a female; that heexamined fourspecimens- 
hat of that number he could not positively state how manv con¬ 
tained gonococci germs, but there were more than one. That he is 
familiar with vagimtis; that it is not prevalent among children 
that children do have it; that vaginitis is caused by inflammation of 
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the vagina most commonly in children by seat worms. It is said 
to be caused by malnutrition, but such cases are rare. That the vag¬ 
initis flow from a young girl cannot be distinguished from a gonor¬ 
rheal flow except by putting it under a microscope. 

On re-direct examination witness testified that the specimens sub¬ 
mitted to him were examined under the microscope, that the speci¬ 
mens examined were shown to him by Dr. Henenberger who said 
all the specimens were from the case under consideration. 

This question was asked by the Government : 

‘‘Did he say from what person in the case under consideration 
the other specimens were taken? 

“Mr. O’Brien: I object. 

“The Court: You may answer that by yes or not. 
ies, sir. 

“Mr. Smith: Now, if your Honor please, I offer to show the re¬ 
sult of those examinations. 

“The Court: I think not. I think that does not affect 

17 it. 

Dr. Hennenberger being recalled testified that the slides 
submitted to Dr. Frederick and Dr. Franklin by him contained 
specimens taken from the little girl. 

Whereupon, Dr. Frederick, a witness who had previously tes¬ 
tified on behalf of the Government was recalled and testified that he 
found gonococci germs on the slides examined by him. 

Mamie A. Brown testified that she first noticed the irritation and 
inflammation of the private parts of her daughter four or five days 
after the child had been sent to the store by her; that she had never 
noticed anything of the kind prior. 

This is all the evidence offered on behalf of the Government. 

Whereupon counsel for the defendant requested that the jury be 
excused while questions of law were discussed. 

In the absence of the jury the following occurred. 

“Mr. O’Brien: There is a fatal variance between the allegations 
of the indictment and the proof. So far as this indictment is con¬ 
cerned, age is absolutely immaterial, as there is no allegation as to 
the age of the child. The allegations is made that the assault was 
made with force; not that she was coerced with threats; not that she 
was incapable of consent. The Government has proven here at most 
an attempt to have carnal knowledge of this child, and that is not 
sufficient. The weight of authority is that a man brought 

18 into court to answer a charge of this kind must be informed 
of the charge against him, and that the Government cannot 

maintain a charge of assault with intent to commit rape on a fe¬ 
male under the age of consent simply by proving that she is under 
age of consent; they must go further and prove that it was accom¬ 
panied by actual force and against her resistance. The girl herself 
said she did not resist ; she made no outcry.” 

2—2541a 
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The Court: I will overrule these objections and you may note 
an exception. J 

Mr. OBrien: All right, your Honor will allow me an excep¬ 
tion to the overruling of our motion? 

“The Court: Certainly. 

"; M !; O'Krie-v : Now, if your Honor please I will make a motion 
that the verdict be directed by your Honor on the ground, notwith- 
standing \ our ruling that force need not be proven_- 

, * RT: I have not said so. I am overruling your motion, 

but I think there is evidence here of force, if that is necessary. I 
think when lie took her out and laid her down on the table and said 

he would tie her with a rope if she did not keep still. I think that i« 
ioree enough. 

^ Hlien ’ ^° U1 i ^ onor > s he said the rope occurred afterwards 
i he Court: Ao, she said it occurred both ways; before the thing 
happened and afterwards. It is all for the jurv. There £ 
ly evidence here. The jury can reason about it and find when it 
probably was; whether it was before or after 
“Mr. O’Brien : Then if your Honor please 1 make a motion to 
dnect a \eidict on the ground that the Government has failed to 
pro\e that there was an assault such as is required bv law that i* 
with an intention to carry into effect the rape. That if there was an 

" as notl ’ m 8 ' >»ore than an indecent or aggravated assault. 
Ihe Colrt: I he motion is overruled and an exception noted.” 

d Th u J ' Urj ’ b , elng r ® ca ! le ? ll ! e defendant introduced Arthur Le 
Ko\ Hi NT, who testified that he was a practicing physician; that he 
was a practicing physician of seven years’ practice in the District of 
Columbia; that in his opinion there should be some laceration had 
the child been assaulted in the manner and under the circumstances 
described bv her in her testimonv. 

* *7 

Peter Monalokos testified that he is the brother of the defend¬ 
ant, that they were engaged in the fruit business on “H” Street 
that he was at the store on the day in question; did not see the child 
there; did not hear any outcry; did not see his brother go into the 
back room, that the back room ot the store was not a dining room • 
was not used as such; but as a store room; and that there was no table 
in the back room ot the store at that time or at any other time. 

on f lat 11S ,Iut le , r " as 19 ' ei) rs of age; had been in the country 
20 two years and did not speak English. . } 

A\ hereupon Mrs. Green testified that she was the owner of the 
building, that she resided over the store; that she was familiar with 
the arrangement of the store and the back room, and there was no 
dining room on that floor; and no table in the back room; that she 
knew the defendant and knew others who knew him; knew his repu- 
tation tor morality and decency was good. ^ 

Whereupon the witnesses Harry Sackerman, Mrs. Sackerman 

Dpt? J °Tp% G f° RGE Chaconas > Sylvan Nicolopoulos' 
Mrs. Delow and R. F. Green testified to the good character of the • 

re«id°d ant ^ morallty ^ decenc y in the community where he 
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This is all the testimony offered on behalf of defendant. 

Pravers were requeued by defendant which were granted with 
the eSon of theTrd5thand 6 th. The 3rd and 5th prayers were 
withdrawn, and an exception taken and allowed to the lefu^a o e 

^Whereupon £ “S"rgvn~n, <» •>««»',““> Jf “ d * 
hv Mr Sidney E Mudd, Jr., who among other things, said. 

‘‘She told her mother, and that is how we found out that somebody 
had come in contact with this little girl. It was then that,she toW 
her «tory to the mother, the facts of which have been related 
21 to the mother; and it was on the information that the mother 
received and the discovery of the condition ‘ le 8 

that the defendant was arrested, and he submitted him. 

animation, gentlemen of the jury • r 

“\lr O’Brien • Now, if your Honor please, I move that a juior 

be wkhdrawn and the’ case continued. That was gone over very 
thoroughlv all morning, and it was excluded by your Honor. 

‘‘Mr Smith : I mav say to your Honor that Mr. Mudd was out 

of the room when the'ruling of the Court was made. 

‘‘The Court: I do not think any harm has been done so far 
There is no evidence that there was any examination made of the 
defendant; no evidence before the jury of any examinati n. 

“Mr. Mudd : I understand it, now. I believe I was absent fro 

^“Th^CouRT: You are misinformed about that; there is no such 

6V Mr nC 0’BRiEN: I will insist on the motion, if your Honor please. 
In acase of the gravity of this, I think the harm has been done by 

Mr Mudd’s statement. . . , j , „;tk^ranm • T 

“The Court: I do not see why the jury should be withdrawn, I 

will overrule the motion, and note an exception. 

Mr. Mudd during his argument also said:: . , 

22 “You gentlemen sit here in this case to determine t 

facts to determine the guilt, to perform the duty oi men who 

that injure the morality of the person or body of an} body in t 

Di “M?' 0 ’BRiEX ■ If your Honor please, the statements just made by 

the ^Prosecuting Attorney are an appeal to the prejudice and pas- 
. e » , T ; mv nl otion to withdraw a juror. 

S1 °“The Court The Court does not so understand them. The only 

dutv of the iurv is to find a true verdict upon the evidence, that l 
duty ot me W course it is true that the criminal law is to 

^enforced through jurors, and in that sense the general observa- 
u he considered • but I do not understand them to be made 

the jury ,« a. anythin, «™p. ■««» 

• 1 «mVoS. ; te h 3TS«“h. Zty i. prolM th. puHic. 

“The Court : Well, it is necessary' that the public should be pro 
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tected by the rendition of true verdicts. For these reasons the 
Court declines to withdraw a juror; and an exception is noted.” 


23 


Mr. Mudd also said: 


- Government has proven to you, gentlemen of the jury, the 

facts of the case as alleged. We have proven to you the crime of 
the attempt, not the executed offense.” 

thereupon Mr. Soterios Nicholson addressed the jury on behalf 
of the defendant and was followed by Mr. O’Brien. 

The Court charged the jury as follows: 

“Gentlemen of the jury, this indictment is submitted to vou on 
the second count only, the first having been nolle prossed.* This 
second count charges the defendant with having made an assault 
upon this little girl, with intent then and there to violently forcibly 
and against her will, have carnal knowledge of her. The instruc- 
' 10ns that have been granted and read in your hearing, contain the 
law of the case, as I understand it. 

“In the first place, it is necessary that you should be convinced be¬ 
yond a reasonable doubt upon the evidence, that there was in this 
case an actual assault. 

“If the defendant took the little girl, put her upon the table and 
took down her paddies (as she called them) and exposed her per- 

SOn mi hat w ° Llld be an asFmilt That part of the case would be proved 

“Then the next question would be whether it was with the intent 
charged; that is the intent to have carnal knowledge of her. Now 
carnal knowledge implies penetration of the female organ bv 
24 the male organ to some extent. And the question is not, 
whether he did puncture, because the evidence shows that he 
did not, as the Government admits; but whether, when he made the 
assault, if he made it. he made it with the intent to have carnal 
knowledge of the child, as far as her condition of age, etc would 
permit; whether that was the intent with which he made the assault 
upon her; and if the evidence satisfied you beyond a reasonable 
doubt that that was the intent with which he made the assault at the 
time then that element is proved. However much he may have 
failed to accomplish that purpose and for whatever reason he may 
have faded—whether it was because he could not or because he 
abandoned it or because satisfied before he got to that point, or what- 
eyer the reason may have beenif when he made the assault it was 
with that intent then the crime is made out. And of course you 
have to decide that question from all the circumstances in the case 
all the evidence in the case that bears upon the question of intent he 
had when he made the assault; but of course that is, assuming vou 
find beyond reasonable doubt, from the evidence, that he made the 
assault. It is claimed here that he did not make the assault did 
not make any assault at all; and you will not reach the question 
which I have just been speaking of unless you do become satisfied, 

be\ ond a reasonable doubt, from the evidence in the case that lie did 
make an assault upon her. 

“Now was the child assaulted criminally and sexually by some- 




I 


UNITED STATES OF AMERICA. 13 

body? Is the evidence sufficient to satisfy you beyond any 

25 reasonable doubt, that that did occur? 

“While the Government relies upon the little girl’s story 
as to what happened and argues from it that she could not have 
made up the story; that it bears the badge of truth itself, and it cor¬ 
responds with the facts in regard to the store; and that, of course, 
is controverted by the defendant with respect to the placing of the 
furniture and the situation of the rooms, etc.; and that all raises a 
question of fact for you, as to which I say nothing. 

“Then the Government relies upon the testimony of the mother 
that when the child came home with the bottles, she tried to have 
her go back to the store, and that she cried and said she did not want 
to go back. And they rely upon that, of course, as a circumtsance 
which they claim corroborates the story of the child that something, 
at least, happened to frighten the child. 

And then they rely still further upon such evidence as has been 
introduced tending to show that the child contracted — which might 
be communicated by the male organs, if the thing occurred which 
she claims occurred. That evidence is for you to weigh. Poes it 
satisfy your minds beyond any reasonable doubt that about the time 
when it is claimed the offense occurred, she did contract this venereal 
disease? If you are satisfied, beyond a reasonable doubt, that she 
did get that disease about that time, why then that is a piece of evi¬ 
dence which you are to consider in determining whether her story 
is true and whether some man did make some assault upon her 
from which the disease might be given. 

26 Now you are to keep in mind all the evidence in the case 
on both sides—evidence from all the witnesses, of course, and 

then see whether, taking it all into account, including the evidence 
as to the good character of the defendant, whether taking it all into 
account, it is possible to entertain any reasonable doubt as to the 
child’s story being true, and as to her having been assaulted by the 
defendant, with the intent charged in the indictment. 

If so, when you consider all the evidence and give it its proper 
weight, on both sides, you entertain no reasonable doubt as to the 
truth of the matter charged in the indictment then, of course, you 
must return a verdict of guilty; but if, when you consider all the 
evidence, you still do entertain such doubt with regard to the truth 
of either of these elements as applied to this case, then you are to re¬ 
turn a verdict of not guilty. 

I am asked to say something to you with reference to the testi¬ 
mony of the child. ‘ Of course she is of tender years, and the testi¬ 
mony of a child of those years ought always to be weighed with 
caution, and tested in all possible ways by the other evidence and 
circumstances and facts in the case. The law does not say that a 
defendant may not be convicted on the uncorroborated story of one 
witness, even a child, in such case as this; but it is the law that you 
ought to consider such evidence with great caution. I need not call 
your attention to the reasons why the testimony of a child ought to 
be weighed more cautiously than the testimony of an elder 

27 person, admitting the other circumstances to be the same. 
You will have those in mind. 
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... ;° d f , then yo Vought to inquire what other circumstances there 

vnn thlit - 1 / aIly > that . tend to corroborate the story and make 

> think that it is true. 1 am sure you will approach the case in 

the proper spirit, and m doing so, it when you consider all the evi¬ 
dence the conviction is so firm and strong in your mind that this 

~! arge * s t l‘ ue > tlu ; t y° u a re obliged to say that you really have no 
easonable doubt about it, then there is only one thing for you to 

Jehlct of “not guilty!” 11 ‘ V6rdiCt ° f ° thenvise ’ of course > a 

Does that cover the case? 

i fl Ir 'i°!! 5RIEX: You , r Ho V or >. there is one tWng you did not charge; 
1 think the jury ought to he instructed as to the difference between 

an attempt to commit rape and an assault with intent to commit rape 
in view ot the statement made by both District Attorneys in their 
arguments, that this was an attempt to commit rape. 

The Court: I have nothing to say about anything except the 
crime charged here, and I have told the jury just as you have asked 
me to, \\hat that consists of. 1 am not called upon to define anv 
crime that he is not charged with. y 

Mr. 0 Briex : I will note an exception on that. 

T iT v CC o l RT1 An exce l )tion to not charging what some other crime 
would be: 

i ^ ,? RIEN : A I? d dle p°urt’s refusal to explain the difference 
between the two offenses, m view of the arguments made by the 
District Attorneys. J 

28 The Court: What two offenses? 

OBrien: An attempt to commit rape and an assault 
with intent to commit rape. Both of the prosecuting Attorneys in 

their argument to the jury argued that this was a case—made out 
a case of attempted rape. 

The Court: I do not understand so. 

. j" r ; ?’ Brie * : B '/ th Mr. Smith and Mr. Mudd used that word “at- 

two^fffn«p Pe, T ,k" < i 10 vl ?" of , that fact the difference between the 
two offenses, I think, ought to be made plain to the jury. 

the Court: Suppose you tell the jury what you think the dif¬ 
ference is; I will see if I can agree with you. 

Mr. OBrien: \ ery well, your Honor. Under the indictment 
hereit is necessary to prove an actual assault 

table : D °,, y0U ; iis f >ute what 1 said ; that if he put her on the 

sault? * k d °" n her c othes ’ got upon her > that would be an as- 

Mr. O Brien : Under some circumstances it would and others it 

sifrsir “s" 1 ■» 

ilult! ^ We ’ k UP heF C ° ,heS ’ g0t upon her ’ that was an 
Mr. 0 Brien : I would like to take an exception to that_to so 

°took°tL mt n i° • ? harge 7Y whieh y° u “ If the defendant 

29 mtW u g u r U ?’ put her on the ‘able, as she has testified 
to, that would have been an assault .” 

The Court : I did not say that. ‘ I said if he took her up, 
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put her on the table, took down her clothes, in the way she de¬ 
scribed, that is an assault. 1 did not say it was an^ assault with in¬ 
tent to commit rape. That is a separate element. I saj 

^Mr. ^O’Brien : Then, if your Honor please, 1 will take an excep¬ 
tion to that part of your Honor’s charge. 1 want also to take an 
exception to this part of your Honor’s charge: 11 it was Ins inten¬ 
tion to have carnal knowledge, as far as her condition and age would 
permit ” then the crime is made out. My contention being that u 
is immaterial, under the indictment, what her age was. I want to 

take an exception. , ,, 

The Court: 1 refer to a physical condition, so far as he could 

have sexual intercourse with her owing to her physical condition, 
and that being due to her tender age. I am not speaking about Iiei 

consent or anything of that kind. . . , 

Mr O’Brien : Well, if your Honor please, 1 think that is not the 

law, and with deference to your Honor, I would like to take an ex¬ 
ception to it, even with your explanation. . , , •. 

The Court: I want to make it perfectly clear to the jury that it 
must have been his intent to have had carnal knowledge of her. 
which, as 1 said before, necessarily involves penetration to some 

extent 

Mr. O’Brien : Allow me an exception, your Honor. 

30 The Court: To what? _ .. . „ 

Mr. O’Brien: To the statement that 1 called your Hon¬ 
or’s attention to, which you have since explained; and your last 

statement. _ A . . , , . 

The Court: An exception may be noted to the last statement. 

Mr O’Brien- Now, if your Honor please, there is another state- 
ment by your Honor in the winding up of your charge: “If when 
you consider all the evidence, you entertain no reasonable doubt as 
to the guilt of the accused, you ought to return a verdict of guilty. 

I wish to take an exception to that part ot your Honor s ehaige. 

The Court: What is the objection to that? 

Mr. O’Brien: The objection to it, your Honor, is that it leans 
one way. 

The Court: It what? . 

Mr. O’Brien: “If when you consider all the evidence you enter¬ 
tain no reasonable doubt, you ought to return a verdict of gui t}. 

If that was accompanied with the other possible verdict it might 
not be objectionable, but standing as it was, at the end of your 
Honor’s charge, it might indicate to the jury the feeling of the 

C °The Court: Feeling of the Court. What do you mean? 

Mr O’Brien : It says, as I remember, when you were closing up 
vour charge: “If when you consider all the evidence, you entertain 
no reasonable doubt of the defendant’s guilt you ought to return a 

verdict of guilty.” . . 

31 The Court: Is not that the law? In what respect is it 

not the law? I wish to correct it if it is not. 

Mr. O’Brien : Why it is the law, but standing at the end of your 
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Honor’s charge, it might be open to a construction prejudicial to the 
defendant. 

The Court: How could there be? 

Mr. O'Brien : Might indicate that your Honor had some views. 
Court: Didn t I add to that: “Otherwise a verdict of not 
guilty r Does that indicate what I think about the case? You mav 
take the case, Gentlemen. 

The jun returned a verdict ol guilty on the second count of the 
indictment. 

All the foregoing proceedings were had, and the exceptions here¬ 
inbefore mentioned were noted before the jury retired to consider the 
verdict. 

And thereupon the defendant prayed the court, and now prays the 
Court, to sign and seal this, his bill of exceptions; and the same 
is accordingly done, and the court signs and seals this bill of ex¬ 
ceptions to have the same force and effect as if signed at the trial 
now for then, this 10th day of March, A. D. 1913. ’ 

WENDELL P. STAFFORD, Justice. 
lo the Lnited States District Attorney: 

09 Please take notice that the above bill of exceptions will be 
32 submitted to Mr. Justice Stafford in Criminal Court Number 
One on Friday morning March 14th, A. D. 1913, at 10 o’clock 
A. M., or as soon thereafter as counsel can be heard. 

SOTERIOS NICHOLSON. 
EDWARD F. COLIDAY. 
MATTHEW E. O’BRIEN. 

Service of the above bill of exceptions and notice of intention to 
March a e D Sa i 9 i 3 ° “ e Court ls hereb - v accepted, this 3rd day of 

JNO. LEWIS SMITH. 

Assignment of Errors. 

Filed March 15, 1913. 

******* 

defendant C ° Urt ^ ^ admissiou of evidence prejudicial to the 

2 The Court erred in overruling the motion to direct a verdict 

°% th T}f 0 r nd ? 8 j ta - V l n ?? Ce be J ween the allegations and proof 
3. The Court erred in holding that, under the indictment the 
evidence of the Government justified a verdict. ’ 

00 ^ 0ll ^ t erred in holding that it was proper to permit 

33 ernment g ° t0 ^ JUF> ° D the evidence off ered by the Gov- 

by 5 Jd e efenEr ed “ refU " ng ° ne ° f the P^ed for 

Th 5 CoU f' erred ln den - vin g the motion to withdraw a juror 
District 1 Attorney. ““ ^ ° f the prejudidal remarks <* the 
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7. The Court erred in permitting the District Attorney to appeal 

to the prejudice and passions ot the jui'}. 

8 The Court erred in holding that argument on evidence not 
in the case, by the District Attorney, had not prejudiced the de¬ 
fendant’s interests. 

9. The Court erred in his charge to the jury. 

10. The Court erred in charging the jury that an assault with in¬ 
tent to rape can be committed on a consenting female. 

11. The Court erred in charging that a conviction under the in- 
dictment should result, if the jury were satisfied that the defendant 
intended to accomplish the rape as far as the age and condition oi 

the complaining witness would P«™‘ ERIOg NICHO LSON, 

EDWARD F. COLID AY, 
MATTHEW E. O’BRIEN, 

A tinmens for Defendant. 


Designation of Record. 
Filed March 15, 1913. 


The Clerk will please make up a transcript of the record in the 
above-entitled cause, to be tiled in the Court o Appeals ot the Dis¬ 
trict of Columbia, and include therein the following papeis. 

1. The indictment. 

2. The prayers. 

3. The verdict. 

4. The motion for new trial. 

5. The judgment, 

6 Memorandum of bond tor costs. ....... 

7*. Memorandum of extension of time to submit bill ol exceptions. 


8. Bill of exceptions. 

9. Memorandum of extension 

10. The assignment of errors. 

11. This designation. 


of time to file transcript. 


SOTERIOS NICHOLSON. 
EDWARD F. COLIDAY, 
MATTHEW E. O’BRIEN, 

Attorneys for Defendant. 


\ v V \ «4rV 

Memorandum. 

March 31, 1913.—Time to file Transcript of Record further ex¬ 
tended to, and including, April 3, 1913. 
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I John R Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
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34, both inclusive, to be a true and correct transcript of the record 

Dart r of n th; t0 . dlreCtl?n f ° f C °i UnSel herein C °P>' of which is made 
« wrm 'he.fase of the United States of America 

unon hffil 1 Mo “ alo . kos ’ Cnmma 1 No. 28461, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

aty of Washington ’” said 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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r ^ <» dham Monalokos, appellant, vs. United State® of America 
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OF THE DISTRICT OF COLUMBIA. 

APRIL TERM ’ 1,j TNo. 5 Special Calendar 

No. 2541. October Term 1913 
No. 14, Special Calehthtn- 


WILLIAM MONALOKOS, APPELLANT, 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM TIIE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF OF APPELLANT. 


Statement of the Case. 

The appellant herein was indicted at the^ October 
term of the Supreme Court of the District of ( olumbia, 
the indictment being filed on November 26, A. D. 1912, 
and being in two counts, the first count charging rape by 
force and violence on one Margaret A. Brown, the second 
count charging an assault with intent to commit rape 
with force and arms, forcibly and against her will, of 

Margaret A. Brown (Rec., pp. 1, 2). . 

The defendant was arraigned and pleaded not guilty o 
each count in the indictment. On W ednesday, January 
8, 1913, the defendant was called to trial on said indict¬ 
ment, whereupon the attorney for the United States 
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announced that he would not further prosecute the de¬ 
fendant as to the first count of said indictment, and after 
impanelling a jury, the defendant was tried on the 
second count of the indictment (Rec., p. 2). 

In the opening statement, counsel for the Government 
attempted to state that “an examination of the de¬ 
fendant had been made when arrested, which showed he 
was suffering." Objection was made by counsel for the 
defendant (Rec., p. 5). 

Over the objection of the defendant, the mother of the 
complaining witness was permitted to testify as to the 
condition of the girl, before any evidence had been offered 
to show or tending to show that any assault had been 
committed (Rec., p. (i). 

An attempt was made by the Government to introduce 
evidence showing that the defendant was examined after 
his arrest and that he was suffering from gonorrhea. 
This evidence was excluded by the court (Rec., p. 8). 

Over the objection of the defendant, evidence was 
introduced tending to prove that the complaining witness 
was suffering from gonorrhea (Rec., p. 8). 

At the close of the evidence, counsel for the defendant 
moved that the jury be instructed to return a verdict 
of “not guilty " on the ground of a fatal variance between 
the allegations in the indictment and the proof, the al¬ 
legations in the indictment being that the assault was 
made with force and against resistance, and no evidence 
having been introduced to show any force used against 
or any resistance on the part of the prosecutrix. This 
motion was overruled and exception noted (Rec., pp. 

9 and 10). 

Counsel on behalf of the defendant then moved the 
court to direct a verdict on the ground that the Govern¬ 
ment had failed to prove that there was an assault: 
which motion was overruled and an exception noted 
(Rec., p. 10). 


At the close of all the evidence, the defendant offered 
certain prayers, one of which, No. 6, was refused by the 
court and an exception noted (Rec., p. 3). 

In his closing argument, counsel for the Government 

said: 

“It was on the information that the mother 
received and the discovery of the condition of this 
little girl, that defendant was arrested, and he sub¬ 
mitted himself to an examination, gentlemen 
of the jury.” 

Counsel for the defendant moved that a juror be with¬ 
drawn and the case continued, as counsel for the Gov¬ 
ernment had gone outside of the evidence and was 
commenting on evidence which had been excluded by the 
court. The motion was overruled and an exception noted 
(Rec., p. 11). 

Continuing his argument, counsel for the Government 
said: 

“You gentlemen sit here in this case to deter¬ 
mine the facts, to determine the guilt, to perform 
the duty of men who are sworn upon their 
oath as jurors of this Government, as jurors of the 
District of Columbia, to protect society, to protect 
human lives of our people, to protect the morality 
of the home, gentleihen of the jury, and to set an 
example and to deter criminals from the acts that 
injure the morality of the person or body of any¬ 
body in this District.” 

Counsel for the defendant moved that a juror be with¬ 
drawn and the case continued on account of the appeal 
of the District Attorney to the prejudices and passions 
of the jury: which motion was overruled and an exception 
noted (Rec., pp. 11, 12). 

The court charged the jury, and.at the conclusion of the 
charge counsel for the defendant excepted to the court 
refusing to instruct the jury as to the difference between 



4 


the crime of assault with intent to commit rape and the 
crime of an attempt to commit rape (Rec., p. 14). 

( ounsel for the defendant also objected to so much 
of the court’s charge as said: 

“ If it was his intention to have carnal knowledge 
as far as her condition and age would permit, then 
the crime is made out.” 

The court attempted to explain this phrase in his charge, 
and counsel for the defendant asked to be allowed an ex¬ 
ception even with the explanation (Rec., p. 15). 

( ounsel for the defendant objected to the closing por¬ 
tion of the charge of the court in which he said, “if, when 
you consider all the evidence, you entertain no reasonable 
doubt, you ought to return a verdict of guilty,” and while 
discussing this exception, without giving counsel for the 
defendant an opportunity to state whether or not he had 
any further objections to the charge, the court instructed 
the jury to retire and consider the case (Rec., pp. 15, 10). 

1 he jury returned a verdict of guilty. 

On the 13th day of January, 1913, the defendant filed a 
motion for a new trial, which motion was argued and sub¬ 
mitted to the court on January 17, 1913, and overruled 
by the court; whereupon the defendant was sentenced to 
be imprisoned fora period of ten years in the penitentiary. 
Counsel for the defendant in open court noted an appeal 
to the Court of Appeals from the judgment of the court, 
and bond for costs was fixed at $50 and bail bond at 
$5,000. On February 5, 1913, the appeal bond was ap¬ 
proved and filed. On February 20, 1913, the time for 
settling the bill of exceptions and filing transcript of 
record was extended to and including March 14, 1913. 
On March 10, 1913, a bill of exceptions was signed by the 
court and became a part of the record, and the time for 
filing the transcript of record was extended to and includ- 
ing April 3, 1913. On March 15,1913, assignments of error 
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were filed in the court below and made a part of the 
record. On the same day a designation of the record was 

filed. 

Assignments of Error. 

I. The court erred in the admission of evidence 
prejudicial to the defendant. 

II. The court erred in overruling the motion to direct 
a verdict on the ground of fatal variance between the 
allegations and the proof. 

III. The court erred in holding that under the indict¬ 
ment the evidence of the Government justified the 

verdict. 

IV. The court erred in holding that it was proper to 
permit the case to go to the jury on the evidence offered 
by the Government. 

V. The court erred in refusing one of the instructions 
prayed for by the defendant. 

VI. The court erred in denying the motion to with¬ 
draw a juror and continue the case on account of pieju- 
dicial remarks of the District Attorney. 

VII. The court erred in permitting the District At¬ 
torney to appeal to the prejudices and passions of the 

jury. 

VIII. The court erred in holding that argument by 
the District Attorney of evidence not in the case had not 
prejudiced the defendant s inteiests. 

IX. The court erred in its charge to the jury. 

X. The court erred in charging the jury that assault 
with intent to rape can be committed on a consenting 

female. 

XI. The court erred in charging that a conviction 
under the indictment should result if the jury were 
satisfied the defendant intended to accomplish the rape 
as far as the age and condition of the complaining witness 

w T ould permit . 



0 




ARGUMENT. 

Under this indictment the defendant was charged with 
the common law crime of rape committed by force and 
against resistance. The evidence of the mother as to the 
condition of the child was immaterial under the indict¬ 
ment as framed. I his was not a charge of an abuse of a 
female under the age of consent, and the indications testi¬ 
fied to by the mother might and would be as apt to 
appear had the girl freely consented as if she had not. 
For this reason the evidence of the mother was inad¬ 
missible under the indictment. It was open to the 
further objection, at the time it was introduced, bv rea- 
son of the fact that no evidence whatever had been 
offered to show that there had been an assault or any 
other crime committed. The examination by the mother 
was several days after it is alleged the crime was com¬ 
mitted, and the conditions found by her at that time 
might have resulted from many causes. On the whole, 
there was no justification for permitting the evidence 
at the time it was introduced. The objection to this 
testimony will be found on page b of the record. 

II, III, and IV Assignments of Error. 

The II, III, and IV assignments of error may be con¬ 
sidered together. They all relate to the sufficiency of 
the evidence under the indictment. 

The second count of the indictment, upon which the 
defendant was tried and found guilty, charges the crime 
as follows: 

I hat the said W illiam Monalokos, on the said 
eighth day of August, in the year of our Lord one 
thousand nine hundred and twelve, and at the 
District aforesaid, with force and arms, in and 
upon the said Margaret A. Brown, then and 
there being, violently and feloniously did make 
an assault, and her, the said Margaret A. Brown, 
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did then and there beat, wound and ill-treat, 
with the intent her, the said Margaret A. Brown, 
violently, forcibly, and against her will, then and 
there feloniously to ravish and carnally know, and 
other wrongs to her, the said Margaret A. Brown, 
then and there did; against the form of the statute 
in such case made and provided, and against the 
peace and government of the said United States.” 

The charge is specific and the proof did not substan¬ 
tiate it. The fact that the girl’s age was testified to is 
immaterial. Under the above indictment the Govern¬ 
ment was bound to prove every ingredient of the crime 
charged. They were bound to prove the assault and to 
prove the assault was with the intent ascribed; and that 
they failed to do. 

In numerous cases it has been determined that even 
though the statute defined several kinds of rape, an 
indictment charging one kind of rape will not support a 
conviction where the evidence is of another kind of rape. 
In other words, where the Government elects to charge 
that the rape was committed by force and violence and 
against the will of the prosecutrix, it can not claim a con¬ 
viction by proving that the prosecutrix was under the 
age of consent. The same proof is necessary to convict 
for the crime of assault with intent to commit rape as is 
necessary to convict for the crime of rape itself, with the 
exception that penetration need not be pro\ en in the 
former case. 

It should be borne in mind that the appellant herein 
was charged, not with an attempt to ravish, but with 
an assault with intent to commit the crime of rape and 
with force and against resistance. In many well-con¬ 
sidered cases it has been determined that allegations 
such as are contained in the indictment under con¬ 
sideration, can not be supported by proof such as was 
introduced in the trial of this cause. 
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“ 1 he common law definition of rape is: ‘The carnal 
knowledge of a female forcibly and against her will.’ 
The same definition is adopted by our statute. Under 
this definition an assault is a necessary ingredient of 
every rape or attempted rape, but it is not a necessary 
ingredient of the crime of carnally knowing a child 
under the age of 12 years, with or without her con¬ 
sent, defined in the statute.and also called rape. Here 
are two crimes differing essentially in their character, 
though called by the same name. To one, force and 
resistance are essential ingredients, while to the other 
they are not essential. They may be present or absent 
without affecting the criminality of the fact of carnal 
knowledge. So, under an indictment charging rape 
upon a female under the age of 12 years, where the 
offense was not fully committed, the defendant mav be 
convicted of an assualt with intent to commit rape. 

I here can be no assault upon a consenting female, 
though there may be what the statute designates as 
rape.” 

State vs. Pickett, 11 Nev., 255. 

There is not a particle of evidence in the entire record 
to show that the complaining witness, in the case under 
consideration, did not agree and consent to everything 
that was done, if any outrage was committed. Her 
testimony, as it appears in the record, is that he “took 
her into the dining-room, put her on the table, put his 
dick in her, after taking down her paddies; that he said 
if she hollered he would tie her up with a piece of rope, 
and not to tell mama.” On cross-examination she testi¬ 
fied that he called her into the room, that she walked in 
with him; that it was after he put her on the table and 
while she was lying down that he said he would tie her 
with a rope; that she did not cry or make any noise; that 
she did not call out; that she did not fight with him 



or resist him*, that she did not say anything to mania or 
anybody else about it that day. 1 his is the only e\ idence 
in the case of the alleged crime. No other evidence of the 
act itself was introduced by the Government. 

So here we have the situation of a man chaiged in an 
indictment with the crime of an assault w ith intent to 
commit rape by force and against resistance, convicted 
on the statement of the prosecuting witness that she 
made no outcry, that she did not fight, that she did not 
resist, and that she consented to everything that was 

done with her body at the time of the alleged assault. 

If there can be no assault upon a consenting female, 

then this judgment must be reversed. The authorities 
seem to hold that there can be no assault upon a consent¬ 
ing female when the charge is the same as the one in the 
indictment under consideration. 

“In this case, as in all others, the verdict may 
go to the utmost limit of the proof, but that which 
the main and only witness did not know, the jury 
can not know. 1 he witness may testify to the 
criminal conduct of a party, and if it belie\ es 
it warrants a conviction for the crime which was 
shown tojiave been committed, but for none other, 
and especially for none other of a higher grade 
in turpitude or punishment, and Mrs. h ox testified 
to much criminal conduct and earnest effort on 
the part of the accused and a stout resistance on 
her own, but she adds she became unconscious 
and ‘and I do not know what was done to my 
person no more than if I had been buried ten 
feet under ground.’ This being the only testi¬ 
mony as to the actual rape being committed, 
there is not sufficient proof to justify the verdict.” 

* Wesley vs. State, 65 Ga., 732. 

In a case where the complaining witness was but four 
years of age, the court said: 

“When the offense is charged to be rape, or an 
attempt to commit rape, forcibly and against the 
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it ., should h F PJ"™d as alleged, no matter 
" hat , ,e a Se of (he female may be, and the 
accused ought not on such charge to be convicted 
of the separate offense of unlawfully having or 
attempted to have carnal knowledge of a child 
under the age of ten years. 

, ""!‘en the offense is charged to have been 
done forcibly and against the will, the principle 
that a child of tender years can not consent should 
not be invoked. If the offense is aganst a child 
under the age of ten years and it is desired to avoid 
the necessity of proving that it was committed 
foicibly and against her will, the indictment should 
be drawn so as to accomplish that end. To charge 
one with an act which is unlawful because it is 
done with force and against the consent of another 
and to convict him without proof of these essential 
elements of the crime, or to dispense with or 
supply such proof on such chargeon the theory that 
il there was consent the party had not capacity 
to gi\e it would be a proceeding wholly incon¬ 
sistent with justice and fair dealing which should 
and does characterize the administration of public 


Bonner vs. State, Go Miss., 293. 


In another well considered case the same principle 
ot law has been sustained, that a man can not be charged 
with one crime and convicted of another or different 


crime. 


If the act which is a necessary constituent 
, the crime has been committed, his acquittal 
depends upon the failure to prove to the satisfac¬ 
tion of the jury that it was done by force, or with¬ 
out the consent of the woman. This is the point 
upon which he must make his defense. He is not 
notified that it behooves him to be prepared to 
controvert any other testimony than that the act 
was done and done under these circumstances 
It was against the charge made in the indictment 
lie was notified to make his defense and for which 
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he endeavored to be ready. W e do not decide that 
the girl’s age might have been proved under this 
indictment. A rape proper may be committed 
on a female under ten years of age. It may be 
proved that the act was committed by force and 
against her will, which would ordinarily be mani¬ 
fested by her struggles to prevent it. But we 
think that the court erred in permitting defendant 
to be in effect prosecuted and convicted of the 
offense defined in section 3063 (rape under age) 
under an indictment for the offense of rape under 
3061 (rape with force) without any count therein 
for the former offense. The charge asked on behalf 
of the defendant, ‘that the question of age under 
the indictment does not properly ar se, and if they 
believe from the testimony that Rodah Aires con¬ 
sented to the act, they must find the defendant 
not guilty,’ ought to have been given. 

Vassar vs. State, 55 Ala.,.264. 

In the case at bar not only did the court permit the 
defendant to be convicted under the indictment when the 
evidence did not meet the allegations in the indictment, 
but the court itself declared, in effect, that the defendant 
was guilty, when the court instructed the jury that if the 
defendant picked up the child and placed her on the table 
as she testified he did, he committed an assault. So that 
in the case at bar the entire question of consent was taken 
away even though the girl consented to being picked up, 
consented to being placed upon the table, consented to 
everything that was done. The court instructed the jury 
that it was still an assault, and that it was sufficient 
force to sustain the allegations in the indictment. Vet 
in a case reported from the State where the trial judge 
formerly presided as a justice of the Supreme Court, we 

find the following: 

“This indictment charges that the defendant 
made an indecent assault upon one Alice M. Taylor 
with intent by force and violence to ravish and 
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ciimnudly know. It appeared in the evidence 
that the respondent was twenty-eight and the 
Party assaulted under fourteen. The court in¬ 
structed the jury that it was immaterial whether 
the girl consented or not. Both offenses are rape 
under the \ ermont law. This indictment charges 
an assault with intent to commit the ordinary 
ottense and contains no averment of age Vii 
indictment must be so framed as to apprise 
the respondent of the charge which is brought 
against him. 1 Ins indictment did not inform the 
respondent that the charge was one wherein the 
effect of consent might be taken away by proof of 
age. He might well assume that'nothing but 
proof of consent was necessary to his defense, and 
go to trial without any evidence as to the age of 
the person consenting. Had he been informed bv 
the indictment that the prosecution expected to 
establish an attempt upon a person below the age 
of consent, he might have been prepared with 
evidence upon the further point. As the indict- 
nient is framed, it is the age that is immaterial 
and not the fact of consent. One may be convicted 
<>t rape proper upon a person under the age of 
consent. 1 here was evidence of force and against 
the "ill, but under the charge the jury was not 
called upon to*pass upon it.” 

State vs. Wheat, 63 Vt., 673. 


If an indictment for an assault with intent to 
commit ra I? e does not state that the female was 
undei the age of consent and charges force, a con- 
Mction can not he had if the evidence shows she 
consented, although it also shows that she was 
under the age of consent.” 


Moore vs. State, 20 Tex. App„ 277. 
Jenkins vs. State, 34 Tex. Cr. App., 201. 


In examining the complaining witness the Government 
brought out the statement that the defendant had 
threatened to tie her up with a rope, and in considering 
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the motion to direct a verdict, the court held that th 
threat was sufficient to constitute the offense. It wa 
argued that the threat was testified to, having been made 
after the alleged crime was committed, but the court 
said she testified both ways and the jury probablj cou 

determine when it was made (Rec., p. 10). 

Evidently the court was of the opinion that a threat 
would supply the evidence necessary to support a charge 
„f force and against resistance. But even had the 
threat been made before the alleged crime, it would not 
have met the requirement. In the case at bar it was 
doubtful when the alleged threat was made and the 
court permitted the jury to speculate as to whether it wa. 

made before the alleged crime or after the consummation 

of the alleged crime. But had it been made before, it 
would not have helped the Government in any "ay. In 
rnanv well-considered cases it has been determined that 
evidence that a rape was procured by threats will no 
support a conviction under an indictment charging that 
the rape was committed by force and against resistance. 

“Where accused is indicted for rape alleged to 
have been committed by force, he can not be con¬ 
victed of rape committed by threats. 

Wilson vs. State, 1 Tex. App., '.*<>• 

“ \n indictment charging rape by preventing 
resistance can not be supported by evidence 
of rape committed by overcoming resistance. 

State vs. Yorey, 41 Minn., 134. 

“ \ n indictment charging rape by force will not 
support a conviction of attempting to carnally 
know a child under the age of ten years. 

* Bonner vs. State, tio Miss., 21)3. 

“An instruction that if the accused had un¬ 
lawful carnal knowledge of prosecutrix, when s e 


I 
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not Tl er * m yea, ' S ' lf UR(1 ' whether consenting or 
ut, is erroneous the indictment charging it was 

done forcibly and against her will.” 

State vs. Johnson, 100 N. C„ 404. 

In Barton rs. State, the indictment charged rape of a 

erev ,o „ s l y chaste girl and ... for a lesser olte™ 

"/ se because the defendant was not informed of 

the nature of the charge against him. This is a Missis¬ 
sippi case, reported in 47 Southern Reporter, at page 521 
I nder a statute making two offenses, it was held that 
an indictment charging carnal knowledge of a girl under 
14 tears of age, but not alleging whethershe was under or 
m er 10 years, was defective because of failing to show the 

defendant whether he was charged with a felony or a 
misdemeanor. 

Oakly vs. State, 135 Ala., 15. 

The same was also held in the case of— 

State vs. Erickson, SI Minn., 134. 

erloy* r'.rTf ‘"'betment charging carnal knowl- 
M of a female with force and violence also alleges 
nit it was against her will or that she was under 
tin age of fifteen it does not charge rape.” 

Staters. Austin, 10!) Iowa, 1 IS. 

In State vs. Erickson, 45 Wis., 80, the defendant was 
< uuged with the offense against a girl under 10 years of 

was',,, t n P r^'TWr W3S SCt aside because thfi defendant 
ot not *bed of the accusation against him 

In another well considered case, the question of charg- 

g a man with one offense of this character and proving 

another kind of an offense was involved, and the court 

oneXs h a e nd '3 ,Ui,,n yT " 0t char ^ e a ra P e of 
one class and sustain it by proof of a rape of 
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another class. Nor can he charge an assault 
•uul battery with intent to commit rape of the 
; e eta ,i sustain the ch.rge bs, ev.d.n« of» 
intent to commit rape of the other eta. I he 
variance between the allegations and proot 

fatal.” 


Greer vs. State, 50 Ind., 2(w. 


r rhe evidence in the case at bar was fatally defective 
i„ ano ther particular, and that is that it failed to show 
that the defendant intended forcibly and agains re¬ 
duce to carnally know comphunmg witness 

It may be that his intention was simply to pla> with 
parts' The evidence does not show that he made an> 
attempt to penetrate her organ with his. There was no re- 
ZZl, there no outcry; there was unto,; whmh 
would have prevented him from going furthei had < 

been his intention. „ . . » 

In discussing this question the Texas Court of Criminal 

Appeals said: . .. . 

“Ml the authorities agree, and especially m 
cases where the injured female is a young; chi hi, 
Uiat this is a crime requiring special scrutin 
bv the jury and a careful weighing of the evidence 
with all remote and near circumstances and pi < 
abilities, in cases where the injured females un- 
confirmed by other witnesses, t hat was a 
where the alleged rape was on a chjd a |j£° n £ 
half years old. It may be partly true. It y 

true that the appellant may have had LTnarts 
sexual desire. He may have manipulated her parts 
wi h his hand, but evidently he did not mtend to 
oonetrate her female organ with his penis ei.e 
With the opportunity he would have accomplished 
» £«£d before, he m.y h.ve been .ffltad 

with a sexual disease known as fetichism, where 
the victim laboring under venereal exciteme 
simply desires to gratify his lust by contact of h 
genital organs with any part of the body ot a 
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" oman ; < ertaml.v there was a failure in the testi- 

his”’ m f h °' V that the defendant did more thin 
f. Referring to 2 Witthaus & It. Medical 
•Jurisprudence). dl 

Gazelly vs. State, 17 Tex. App„ 267. 

In a Texas ease reported in 67 Southwestern Reporter 
said. U,,Sen State ’ the Court of Appeals of Texas 

“Where two intents can be deduced from the 

JccusTdisT e T more favorable to the 
»ZrV\ lmcumbent 0,1 th e court to submit 
of thp hK I ls / no . st favorable for the decision 

iiltenOfthe' lnde a r ° U r decisions - unless the 
intent. of the accused is clear and unequivocal to 

m\e intercourse with the prosecutrix, then the 

issue of assault either aggravated or simple should 

be submitted to the jure.” p ou,a 

In a .Mississippi case, Harvey vs. State, reported in 26 
. onthwestern Reporter, the court held, where evidence 
a^offeied similar to the evidence at bar, that it was not 
sufficient to support the charge in the indictment. In 
that case the girl was 11 years of age.. The court said: 

n * E hel<1 insufficient. Girl testified 

hat defendant took her into an alley where he 
Pu led off his coat, put it down on the ground 

•ittenmted T h"" U ’ PU,Ied up her and 
attempted to have intercourse with her. There 

were houses near-by where people lived, one 

hejng on the side of the alley in question. Prose- 

Uitux made no outcry or noise because of fright 

she testified, and defendant told her he would give 


Vet the court held the evidence was 


convict. 


not sufficient to 


The motion to direct a verdict on the ground of the 



insufficiency of the evidence in this case should have 
been granted irrespective of the fact that the evidence 
failed to prove the allegations in the indictment. Had 
it been alleged in the indictment that the child was under 
the age of consent and had it been alleged that it was an 
assault with intent to commit rape on such a female, the 
evidence would not then have justified a verdict of guilty. 
There was no evidence of any assault, there certainly 
was no evidence to support a conviction of an assault 
with intent to commit rape. 

“In a criminal case the testimony which is 
necessary to produce a conviction must be so 
strong and satisfactory as to exclude from the 
minds of the jury every reasonable doubt as to the 
defendant’s guilt.” 

Brown vs. State, 20 Ga., 023. 

“Where there is no evidence of rape, the court 
erred in submitting the Question to the jury with 
instructions of the lesser crime embraced in rape, 
though the verdict is for a lesser crime. The evi¬ 
dence in this case would not justify conviction 
for rape. In fact, the crime charged \\as not 
made out. It seems to us to submit to the jury the 
question of the defendant’s guilt of a crime of 
which there was no evidence was not only eiror, 
but such error as that we are not justified in saying 
that it did not prejudice the defendant s case. 
The defendant was entitled to have submitted 
to the jury questions as to which there was e\ i- 
dence, free from the charge as to an offense of the 
gravest character of which there was no evidence. 

State vs. Kyne, 86 Iowa, 616. < 

4 

“Attempting to carnally know and abuse a 
girl between the ages of ten and twel\ e is not an 
assault, if the girl consents to all that is done, 
but is a misdemeanor. The person making such 
attempt with the consent of the girl is not in¬ 
dictable for an assault, ut is indictable for the 
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misdemeanor of attempting to commit the mis¬ 
demeanor of carnally knowing and abusing her.” 


Regina vs. Martin, 1) C. 

o ■' 

♦So. 


& P.,213, 38 E. C. 



“A child under ten years of age can not legally 
consent to a rape upon her, but she may consent 
to the attempt to commit it; and such an attempt 
with her would not be an assault.” 


Regina vs. Cockburn; 3 Cox C. C., 543. 


So it is most respectfully submitted that there was no 
evidence of an assault with intent to commit rape forcibly 
and against the will of the complaining witness; there- 
tore, the motion to direct a verdict should have been 
granted at the close of the Government’s case. 


V Assignment of Error. 

I he fifth assignment of error is that the court erred in 
• refusing to grant the following instruction: 


‘b. That they should weigh the testimony of 
children of immature age carefully; that they are 
easily led to believe that things others in au- 
1, over them say are true.” 


Courts have universally stated this to be the law. The 
child, in testifying as the complaining witness in the case, 
it appeared, was but seven year* of age. In a well con¬ 
sidered case the Supreme Court of West Virginia said, in 


speaking of witnesses of such an age, in a case very 
similar to the one at bar: 


“They may easily be led to believe that things 
that others in authority over them instruct them 
to say are the indistinct things called truth, and 
therefore they must repeat just what they are 
told to say or what has often been repeated in their 
presence. Not being amenable to the law for false 


r 
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swearing and having no knowledge of moral re¬ 
sponsibility, designing and wicked people could 
easily use them to further intrigues of their own 
without fear of punishment for subornation of 
perjury. They are as clay in the potter’s hands, 
to be molded, some to honor x and some to dis¬ 
honor. Lacking conscientiousness, they repeat 
with phonographic precision the things that have 
been told them to say, be they true or false. 
Neither reason nor authority justifies the admis¬ 
sion of such witnesses, especially when the 
pleaded necessity for such admission, if the ac¬ 
cused were really guilty of the charge, could have 
been avoided by the good and careful examina¬ 
tion of the body of the victim as soon as the sup¬ 
posed crime is suspected to have been committed, 
and even if this were not true, it is far better that 
the human justice should fail and the guilty 
party left to the unfailing justice of God, than an 
innocent person should have his life destroyed 
or be subject to loss or torture and ignominy by 
reason of the admission by a court of justice of 
incompetent, wholly irresponsible witnesses.’ 

State vs. Miner, 37 W. Va., 516. 

VI, VII, and VIII Assignments of Error. 

The VI, VII, and VIII assignments of error may be con¬ 
sidered together. 

The District Attorney, from the very opening of the case 
until the final argument, endeavored to get before the 
minds of the jurv the statement that the defendant, when 
arrested, was examined at the Casualty Hospital and that 
it was found lie was suffering from gonorrhea. In His open¬ 
ing statement the District Attorney attempted to get be¬ 
fore the jury this statement, which was objected to by 
counsel for the defendant, and the objection was sustained 
by the court. 

In the absence of the jury the court considered the ad¬ 
missibility of evidence, the fact that the constitutional 




20 


rights of the defendant had been violated in forcing him 
to submit to such an examination, and the remoteness 
of the time at which the examination was made from the 
time of the alleged crime, and excluded the evidence. 
^ et in the closing argument counsel for the defendant 
brought forcibly to the minds of the jury the statement 
that when the defendant had been arrested he submitted 
to an examination. His statement will be found on page 
11 of the record. He said: 

“And it was on the information that the mother 
received and the discovery of the condition of 
this little girl that the defendant was arrested, 
and he submitted himself to an examination, 
gentlemen of the jury.” 

Fhe court instructed the jury that there was no evidence 
that any examination was made of the defendant, but the 
court, in its instruction to the jury that there as no 
such evidence before the jury aggravated the statement 
of the District Attorney, because the court’s statement 
left to the jury the impression that there was such an 
examination, but that the evidence of it was not before 
the jury. The court said: 

“I do not think any harm has been done so far. 
There is no evidence that there was any examina¬ 
tion made of the defendant, no evidence before the 
jury of any examination .” 

That statement of the court, instead of correcting the 
misstatement of the prosecuting attorney that the de¬ 
fendant had submitted himself to an examination, 
brought more forcibly to the attention of the jury the 
statment that there had been such an examination than 
if the court had said nothing. The harm was done, 
the rights of the defendant prejudiced. The jury were 
told that the examination of this defendant had demon¬ 
strated something which proved his guilt, just as plainly 
as it was possible to say it without using the exact words. 
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And yet the court refused to withdraw a juror and to 
continue the case. 

In a case of this gravity courts should be careful to see 
that no improper remarks are made by the District 
Attorney, but in the case at bar the District Attorney 
in his opening statement, before counsel for the defendant 
could stop him, said: 

“The defendant w r as then arrested, and when 

examined, it was shown he was suffering-” 

(Rec., p. 5). 

And from that time on, with the assistance of the court, 
he drove home to the jury that statement, and persisted 
in endeavoring to get before the jury the statement of the 
examination of the defendant, which had been properly 
excluded by the court. To say that no harm had been 
done, that the jury could not know what the examination 
showed, that the jury could not have understood that the 
defendant was suffering from a venereal disease, as inti¬ 
mated by the statement of the District Attorney, is to 
say that the jury was composed of imbeciles incapable 
of understanding the English language. And then the 
statement of the court, that there was no evidence 
before them of any examination, must have brought to the 
minds of the jury just what the District Attorney would 
have the jury infer. That there had been an examination 
which demonstrated the defendant’s guilt. Yet we are 
told that— 

“in cases of this character, where a grown man is 
charged with an assault upon a child, the very 
accusation arouses the indignation of all good- 
minded people. Hence the trial court should 
exercise great care to see that there is a fair and 
legal trial, and exclude all testimony not bearing 
upon the case which is liable to inflame the minds 
of the jury and to open wide the door and let in all 




99 


testimony that would throw light upon the trans¬ 
action and show want of foundation for the charge 
against the appellant." 


State vs. Liles, 


124 X. W. Texas. 


But this is not the only prejudicial statement of the 
District Attorney. After having brought home to the 
jury in an unauthorized manner, an unwarranted manner, 
the statement that the defendant had been examined 
and that he was suffering from what the jury were al¬ 
lowed to infer, he then appeals to the prejudices and pas¬ 
sions of the jury to find the man guilty, using the lan¬ 
guage— 

“that they are to protect human lives of our 
people, to protect the morality of the home, and to 
set an example and deter criminals from acts that 
injure the morality of the person or body of any¬ 
body in this district” (Rec., p. 11). 

This statement of the District Attorney was objected 
to, and amotion made to withdraw a juror and continue 
the case, and the court, again overruling the motion, 
said that no harm was done, that the remark was not 
made for the purpose of inducing the jury to do anything 
except to return a true verdict. 

The cases condemning the misconduct of counsel 
in argument and granting new trials where such im¬ 
proper remarks have been made, are numerous, some of 
them holding that where the court immediately rebukes 
counsel for the improper remark, it may be cured. But 
there are exceptions to the rule. The Supreme Court of 
the United States, in stating what should be the rule 
in such cases, said: 

“We come now to the last contention, which is 
that, conceding misuse was made of the record 
and other evidence, yet as the misuse was cor¬ 
rected by the final charge of the court, therefore 
the error was cured. Undoubtedly it is not only 




the right, but the duty of a court to correct an 
error arising from erroneous admission oi evi¬ 
dence, when the error is discovered, and when such 
correction is made it is clear that as a general 
rule the cause of reversal is thereby removed. 

There is an exception, however, to the 
general rule, by virtue of which the curative effect 
of the correction, in any particular instance, de¬ 
fends upon whether or not, considering the whole 
case and its particular circumstances, the error 
committed appears to have been of so serious a 
nature that it must have affected the minds of the 
jury despite the correction of the court. The rule 
and its exception were considered m Hopt rs. 
Utah 120 U. S., 430. where the foregoing au¬ 
thorities were-cited, and the principle was thus 
stated by Mr. Justice Field: ‘But, independent^ 
of this consideration as to the admissibility of the 
evidence, if it was erroneously admitted its subse¬ 
quent withdrawal from the case with its accom¬ 
panying instructions cured the error. It is true 
that in some instances there may be such strong 
impression made upon the minds of the jury by 
illegal and improper testimony that the >u jse- 
quent withdrawal will not remove the effect 
caused by its admission; and in that case the 
original objection may avail on appeal or writ of 

error.” 

Waldron vs. Waldron, 156 U. S., 361, 382-3. 

In Florence, etc., Co. t». Field, upon objection to a 

remark of plaintiff’s counsel, the trial court sustained the 

objection, whereupon counsel stated, “Well, I withdraw 

the remark.” The Supreme Court said, in reversing the 

judgment on appeal: 

“The remark was calculated to seriously preju- 
dice and injure the defendant with the jury 
the action of the court in excluding it was very 
mild, and not a sufficient antidote to the poison 
that had been injected into the minds of the jury 
by the use of such language. The repiessive 
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powers of a court to prevent such departues from 
legitimate argument of a cause before a jurvshould 
be vigorously applied. No mere statement', that it 
is out of order or improper, can meet the exigen¬ 
cies of the case. Nothing short of such action on 
the part of the court, and a clear satisfaction that 
the prejudice naturally excited by the use of such 
language, had been removed from the minds of the 
jury, ought ever to rescue a case from a new trial 
oil motion of the party against whom rendered.” 

Florence, etc., Co. vs. Field, 104 Ala., 471. 

In the case at bar, the rebuke of the court was rather 

an aggravation of the original improper remark of the 

District Attorney. He commented on evidence not only 

not in the case, but evidence which he, the District 

Attorney, had endeavored to put into the case and which 

had been excluded by the court; and the only statement 

made by the court was that there was “no evidence 

before the jury of such examination.” The jury were not 

told to disregard the remark of the District Attorney 

The District Attorney was not reprimanded for his 
remark. 

In another case in point, a civil case, where the rule 
should be less severe than in a criminal case, where coun 
sel had commented on evidence offered but not admitted 
and had been rebuked for it, counsel said, “Gentlemen I 
will withdraw the remark and you can consider the same 
as if not said l,” and the court said, “the jury will consider 
only the evidence in the case,” the appellate court con- 
sidered that harm was done and reversed the judgment 
using the following language: 

“The mischief had been done. It is doubtful 
li an express instruction by the court could have 
remedied it The lodgment in the mindsof the jury 
made by the palpably improper and prejudrcial 
question put, was by this most untimely remark 
riveted in their brains. The subsequent withdrawal 
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of the remark by counsel was impotent. It did not 
rid the remark of its most potent inference that it 
was nevertheless true. \N hen counsel indulge in 
practices so prejudicial to the interests of that 
justice which it should be the delight of courts to 
uphold, they must abide the legitimate conse¬ 
quences.'’ 

Porter vs. Day, 44 Ill. App., 25b. 

In Waldron vs. Waldron, supra, the court further said: 

“Indeed, the fact is that the counsel, after 
referring the jury to the evidence which was not 
in the record, stated to them, in effect, that it 
established the fact or authorized the fair inference 
and therefore conclusively established the right 
of the plaintiff to recover in the present case. It is 
unnecessary to say that all this is ground for re¬ 
versal, unless its legal effect be in some way 
overcome. It is elementary that the admission 
qf illegal evidence, over objection, necessitates 
reversal, and it is equally well established that 
the assertion by counsel, in argument, of facts, no 
evidence whereof is properly before the jury, in 
such a way as to seriously prejudice the opposing 
party, is, when duly excepted to, also ground 
therefor.” 

The Supreme Court of the United States, in dealing 
with this question, said: 

“The presiding judge, by declining to interpose, 
notwithstanding the defendant’s protest against 
this course of argument, gave the jury to under¬ 
stand that they might properly and lawfully be 
influenced by it; and thereby committed a grave 
error, manifestly tending to prejudice the de¬ 
fendant with the jury, and which, therefore, was a 
proper subject of exception, and, having been duly 
excepted to, entitles him to a new trial.” 

Hall rs. United States, 150 U. S., 7b. 



In another case the court of last resort of Illinois 
upheld this contention of appellant herein. In the case of 
Angelo vs. People, 1)0 Ill., 201), 213-4, where counsel com¬ 
mented upon the failure of the accused to take the 
witness stand, the court said: 

“It is true that when stopped by the court, he 
said it was inadvertently done, and the jury 
were directed by the court to disregard that por¬ 
tion of his argument. Notwithstanding what he 
said and the direction of the court to disregard 
it, who can know what effect it may have had on 
the jury in forming their verdict? Where such 
things are done, whether intentionally or inad¬ 
vertently, it may make an impression on the minds 
ot the jury that nothing can remove. And who 
can say this inadvertence may not have produced 
the verdict of guilty?” 

And the same court in another case, Quinn vs People 
123 Ill., 333, 347, said: 

It is true the court, upon the objection being 
made, stopped counsel and told the jury that his 
remarks were improper. How much did it avail 
lor the court to tell the jury that the remarks of 
counsel were improper? His words had found a 
lodgment in the minds of the jury, spent their 
force and subserved the purpose for which thev 
were uttered, and it were idle to talk about remov- 
ing then effect upon the jury by a mere declara¬ 
tion from the court that they were improper. As 
well might one attempt to brush off with the hand 
a stain of ink from a piece of white linen. One, in 
the \ei\ nature ot things, is just as impossible 
as the other.” 

In the case at bar the prejudice to the defendant was even 
greater than in any of the cases above quoted. The court 
made no attempt to wipe out from the minds of the jury 
the insinuation hurled against the defendant by the 
District Attorney. As stated, the very attempt to correct 
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by the court aggravated and added weight o ie - 
sinuation of the District Attorney and must have found 
lodgment in the minds of the jury. A care u re a ln 8 ® 
the record will show that the court did not rebuke the Dis- 
£ Attorney and did not caution the jury that they 
niust not regard the remark of the District Attorney. 
His onlv statement to the District Attorney was, 0 ( 

are misinformed about that; there is no such evidence 

His statement that there was no such evidence was ft 

lowed by the further statement, “No evidence before he 

jurv of any examination,” conveying to the minds ot the 
jury that there was such evidence which they had not 
been permitted to hear. 

The other improper remark of the District Attorney, 
the appeal to the prejudice and passion of the jury, may 
also be attacked by the same authorities as quoted above 
i„ support of the exception to the remarks about evi¬ 
dence which was not in the case. 1 here was no legi in¬ 
mate reason why, in the argument of the case at bar, the 
jury should have been called upon to "protect the morality 
;,f the home and to set an example and deter criminals 
from acts that injure the morality of persons or the body 
of anybody in this District.” That was a plain appeal 
to the jury that it as their duty to convict in his par¬ 
ticular case to set an example. The st atements of the court 
after that remark had been objected to by counsel for 
the defendant, did not in any way counteract the force 
or effect of the remark on the minds of the jury. The 
court itself said nothing, but really upheld the District 
Attorney in that line of argument. No caution was made 
by the court to the jury that they should not regard 
the remark of the District Attorney. 
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IX, X, and XI Assignments of Error. 

The last three assignments of error may be considered 
under one head, the ninth, tenth, and eleventh. The 
ninth is that the court erred in its charge to the jury; 
the tenth that the court erred in charging the jury that 
assault with intent to rape can be committed on a con¬ 
senting female; and the eleventh, that the court erred 
m charging that a conviction under the indictment should 
result if the jury were satisfied that the defendant in¬ 
tended to accomplish the rape as far as the age and con- 
dition of the witness would permit. 

1 he authorities cited in support of the exception to the 
court’s ruling in refusing to direct a verdict on the ground 
of variance, may be considered in support of these as¬ 
signments of error. Here the defendant was charged 
with an assault with intent to commit rape, by force and 
violence, and against the will of the prosecutrix Yet 
.he courl i„ eftec,. ,l.„, i.otrth 

consent of the female, the jury could convict. At the 
dose of the charge of the court, counsel for the defendant 
endeavored to have the court correct some of the er¬ 
roneous statements made in the charge, as will be found 
on pages 14, 15, and l(i of the record. A careful reading 
of the dialogue that ensued between the court and counsel 
for the defendant, which was stenographically reported 
and which is made a part of the record, will show that 
the court was in no mood to listen to counsel for the 
defendant in any suggestion made as to what instruc¬ 
tion was proper to be given, and if a phonographic re¬ 
production of the inflection of the court’s voice could be 
had here, there is no question but what a new trial would 
be granted for the feeling shown during that dialogue 
between counsel for the defendant and the court. 

In his closing argument the District Attorney stated 
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to the jury, as shown by the record on page 12, as follows: 

“The Government has proven to ^ eI ^y 
of the jury, the facts in the case as alleged w 
have proven to you the crime of the attempt 

not the executed offense. 


The court was asked, in view of that statement of the 
District Utorney, to instruct the jury as to the difference 

.0 commit rap. and .«*•* 
intent to commit rape. It is unnecessary to quote % er 
, ti m the statement of the court on being so requested, 

«; the dialogue which ensued. It will «■» * “ 

pages 15 and 1(5 of the record. Sufhce it to say that 
court did not grant the request of counsel fo,thi de 
fenda.it, and that an exception was asked for by cou ^ 
for the defendant. During the dialogue t 
stated “if the defendant took the little gir up, pu e 
he able, as she has testified to, that would be -auU 
to which counsel for the defendant objected and the com t 
ahmml that statement to stand without even adding 
‘the words “against her will.” It is most respectfully sub¬ 
mitted that if the defendant did take the htt e gn l P 
3 I he, on the .able, it would no, be an assault 

‘if she consented to that act of his, as there can be no 
assault upon a consenting female, and the court, in fa.lin,, 
t0 say “if he did this against her will, it would be assau , 

failed to state the law correctly. . . 

‘ \gain the court charged the jury, “if it was his inte - 
,i„n,„ have carnal knowledge as far a. her con.ht.on and 
age would permit, then the enure » made out It « 
most respectfully submitted that that » not the 1.^ 
This defendant was charged with an assault with intent 
,o commit rape upon a female, forcibly and again her 
will- and it is most respectfully submitted th 
hi, intention to have carnal knowledge of her, it can not 
be held to be an assault with intent to commit rape. Many 
men have intentions to have carnal knowledge of fema es, 
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and \ cl would desist if she resisted, and if they did desist 
they could not be charged with an assault with intent to 
commit rape. The explanation of the court, as found on 
page lo of the record, that “1 refer to the physical condi¬ 
tion so far as he could have sexual intercourse with her 
owing to her physical condition, and that being due 
to her tender age; 1 am not speaking about her consent 
or anything of the kind,” does not cure the erroneous 
statement in the court’s charge that “if his intention was 
to have carnal knowledge of her then the crime is made 
out, because this defendant was not on trial on the 
c large of intending or attempting to have carnal knowl- 
eige of a female under the age of consent. Under the 
indictment it was absolutely necessary to prove that he 
intended to ravish her. that he committed the assault 
with that intention in mmd, and that he intended to do it 
against her will and resistance. 

Another exception will be found on page 15 of the 
lecord, when counsel for the defendant attempted to call 
the court s attention to the prejudicial winding up of the 
(haige of his honor, in which the court said: 

"I am sure you will approach the case in the 
pi ope spirit, and m doing so, if when you consider 
.1 the e\ i deuce the conviction is so firm and strong 
>oui mind that this charge is true, that you 
arc oI’hged to say that you really have no reason- 
al)h doubt about it, then there is only one thing 

•miltv - 11 1 It I d °’ and 7 Ult is t0 a verdict of 

guilty’” V ‘ Se ’ <>f course - a verdict of not 

9 

1 hat statement of the court conveyed to the jury the 
fact that the court had made up its mind that' the dc- 
fendant was guilty, and the manner in which it was sa d 
and the language itself were so prejudicial to the rights 
of the defendant that that alone should have granted 
him a new trial. Instead of stating that “if there was any 
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reasonable doubt as to his guilt, the jury will resolve it in 
his favor,” the court stated it the other way, that there 
was but one thing for the jury to do and that was to re¬ 
turn a verdict of guilty, and it could have had but one 
effect. Then when the matter was called to the atten¬ 
tion of the court, further heated discussion ensued, which 
could not have resulted save in prejudice to the rights 
of the defendant, and could have had no other influence 
upon the jury than conveying to the jury the feeling 
that the court had in this matter. At the conclusion of 
this dialogue the court, without waiting for counsel for 
the defendant to offer any further objection to the charge, 
the court instructed the jury to retire and take the case. 

It is most respectfully submitted that the exceptions 
taken on behalf of the defendant were all well taken; that 
the errors assigned were prejudicial errors and such, each 
and every one of them, as should lie sufficient grounds foi 
a reversal; that it was error for the District Attorney, in 
his opening statement, to state that the defendant had 
been examined; that the court erred in overiuling the 
motion to direct a verdict on the ground of fatal variance 
between the allegations and the proof; that the court 
erred in holding that under the indictment the evidence 
of the Government was sufficient to justify a verdict, 
that the court erred in holding that it was proper to per¬ 
mit the case to goto the jury on the evidence offered by 
the Government; that it was prejudicial error for the 
court to refuse to withdraw a juror on the ground of the 
remarks of the District Attorney; that the court erred 
in its charge; and that the court’s statement of the law 
as to what constituted the offense was inaccurate and 
led the jury to convict the defendant without retjuiiing the 
Government to prove one of the salient ingredients of the 
crime; that, taking the whole case undei consideration, 





manliest injustice lias been done and a new trial should 
be granted. 

All of which is most respectfully submitted. 

SOTERIOS NICHOLSON, 
EDWARD F. COLLADAY, 
MATTHEW E. O’BRIEN, 

Attorneys fur Appellant. 
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Statement of Facts. 

• 

The appellant was convicted of committing upon Margaret 
A. Brown, a seven-year-old girl, an assault with intent to 
rape. The child was sent in August, 1912, by her mother 

It 
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to the Sanitary Grocery Store, in this city, for ginger ale. 
Instead of going to the store mentioned the child went to 
the store of appellant. W hen she returned with the ginger 
ale her mother, discovering that the ginger ale was not from 
the store to which she had sent the child, tried to have her 
go back to the store from which she had gotten the ginger 
ale, but the child cried and said she did not want to go back. 
1 he mother about four or five days later discovered a sore¬ 
ness in the private parts of the girl and treated her for 
chafing, dhe condition of the child did not improve and 
she was taken to a doctor, who examined the discharge from 

her with a microscope and ascertained that it contained 
gonococci. 

About two weeks subsequent to the time the girl had been 
m appellant’s store complaint was made to the police, after 
which the appellant was arrested and identified by the child. 
Ihe girl testified that she was coining outside of appellant’s 
store and lie dragged her inside; that he asked her whether 
her father and mother were living; that she told him her 
father \\a> dead; that he took her into a dining-room, put 
her on a table, put his dick in her, after taking down her 
paddies, that he said if she halloed he would tie her up with 

a piece of rope; and not to tell mamma; that she then went 
home. 

On cross-examination she testified that he called her into 
the back room; that she walked in with him; that was after 
lie had put her on the table and while she was lying down 
that he said he would tie her with a rope; that she didn’t cry 
or make any noise; that she did not call out; that she didn’t 
fight with him or resist him; that she didn’t say anvthing to 
mamma or anybody else about it that day because she was 
afraid; that she had talked the matter over with her mamma 
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argument. 

First Assignment of Error. 

The defendant was tried upon the second count of an in- 
lictment charging assault with intent to commit rape, as 

follows: 

“And the grand jurors aforesaid, upon their oath 

aforesaid, do further present: 

“That the said William Monalokos, on the said 
eighth day of August in the year of our Lord one 
thousand nine hundred and twelve, and at the > 
trict aforesaid, with force and arms, in and upon the 
said Margaret A. Brown, then and there being, vio¬ 
lently and feloniously did make an assault, and her, 
the said Margaret A. Brown did then and there l^L 

Margaret"™lently? forcibly, and.against 
her will then and there feloniously to ravish and 
carnally know, and other wrongs to her, the said 
APmviret \ Brown, then and there did; against the 
fSof the Statute in such case made and provided 
and against the peace and government of the said 

United States.” 

The first error assigned by the appellant is to the admission 
of evidence on behalf of the Government as to the condition 
„f the child The Government offered the mother of the 
prosecutrix as a witness, and she was asked if she noticed 
anything about the physical condition of the child (R., 6). 

it is alwavs admissible to show the physical condition of 
the victim in cases of this kind and it is universally done 
Objection to this evidence was further made on this 
ground that at the time it was offered no evidence had been 
introduced to show that an assault had been committed. 
The jurv is presumed to consider the evidence m its en¬ 
tirety irrespective of the time and order in which it is intro- 
duced, and as the order of proof is generally deemed to be 
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a matter within the discretion of the trial court, the action 
ot the court m permitting evidence to be introduced out of its 
proper, logical, and regular order is not ground for reversal 
unless it appears to be a great abuse of discretion and the de¬ 
fendant is prejudiced thereby. A number of cases are cited 
in 12 Cvc., o55, as upholding the well-settled proposition that 
the order in which evidence is introduced is a matter resting 
within the court’s discretion. 


Second, Third and Fourth Assignments of Error. 

The.-e assignments of error all relate to the sufficiency of 
the evidence under the indictment and will be treated' to¬ 
gether. Counsel for appellant contend at considerable length 
that the indictment was insufficient because it did not allege 
that the child was under the age of ten years. The charge 
of the court rendered such an allegation immaterial. If the 
indictment had contained an allegation as to age, proof of an 
actual assault would have been unnecessary. The case, how¬ 
ever, was not submitted to the jury on the theory of con¬ 
structive force, but the trial justice expressly told the iurv 
ihat before they could convict the appellant '“it is necessary 
that you should be convinced beyond a reasonable doubt 
upon the evnience that there was in this case an actual as¬ 
sail (R., 12). If the case had been submitted on the 
theory of constructive force, then the question as to whether 
or not the indictment should have set forth the age of the 
girl might have been material, but in view of the positive 
direction to the jury that they must be convinced that an 

actual assault was committed the question of age was elimi- 
natea. 

Kyen if the case had been given the jury on the theory of 

constructive force, the following case, which is directly in 

point, holds that such an allegation would have been un- 
necessary. 

vided- 116 **' Smith ’ 9 H ° USt - (DeL) ’ 588 > the st atute pro- 
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“That if any person shall with violence assault any 
female with intent to commit a_ rape, such person 
shall be deemed guilty of felony. 

The indictment charged that the defendant, 

“a certain Emma D. Middleton, unlawfully, feloni¬ 
ously and with violence, did assault with intent tier, 

the said Emma D. Middleton violently and aga,m 

her will, feloniously to ravish and carnally know, 
against the form of the statute, etc. 

It appeared that the child assaulted was about tom and 
one-half vears old, and it will be observed that the age of 
the child was not alleged in the indictment. The court, in 
the course of an excellent opinion, said: 

“But the charge in this indictment comprises not 
™lv «n Wmlt but it goes further and alleges that 
an assault^was made with a felonious intent to rape 
Fmma D Middleton. To constitute our statutuy 
offense of felonious assault with intent to c £ nimit 
np the circumstances must he such as to show 

Kiuld SX. 

his attempt; for every ingredient of lape, e . 1 

actual penetravit, must be pro'ed- b ■ 

“It is therefore necessary for the pin to do 
formed as to the definition and nature of tl ■ 

- tA “'""r 

r-- 

f„,l, Siring her iHMpnble <1 

art, s sc 

sary to constitute ca Yv now i e( w is deemed complete 
our statute, the carnal Vno* eg > While the 

under proof of an actua P t there must he 

slightest 'leaSe of entrance of the male 

at least proo« ^ g pud Jnd vm of the female. 

382, Stial 

temptation, an essentia f pma i e 0 f the age of con- 
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circumstantial evidence, that it was consummated by 
orce and against her will. But where c he is under 
the age she is deemed incapable of consenting to 
sexual intercourse, and therefore the law conclusively 
presumes that carnal knowledge of a female, under 
either the common law, or any statutory age of con¬ 
sent, has been accomplished by force and against her 
will; and no evidence to the contrary cam lawfully 
be received or considered by the jury for the purpose 
of rebutting or overthrowing this presumption. So 
that in prosecutions for rape, when the fact of carnal 
penetration of a female under the age of consent is 
proven, the law conclusively presumes, without fur¬ 
ther proof, that force was used, and deems the crime 
complete when properly charged in the indictment. 
But upon proof of carnal penetration of a female of 
the age of consent,—that is, of seven years or more, 
in this State—the burden is upon the prosecution to 
further prove to the satisfaction of the jury, beyond 
a reasonable doubt, that the penetration vas consum¬ 
mated by force and against her will, or bv putting 
her in great fear and terror, before a conviction can 
be had. In the former case the existence of force is 
a presumption of law; in the latter, a conclusion of 
the jury from the actual evidence thereof submitted 
to them at the trial. * * * 

“Both the offense of carnally knowing and abusing 
a female child under the age of seven years and that 
of carnally knowing a female above said age. bv force 
and against her will, are rape, as they come within 
the common-law definition of that o-Tense. The dis¬ 
tinction between them relates solely, as just explained, 
to the character and amount of proof lcquired to con¬ 
vict of the offense. Accordingly, under our present 
statutory provisions, prosecutions for /ape may be 
sustained against any person properly charged in the 
indictment with carnally knowing any female either 
above or under the age of seven years; and so also 
may prosecutions under section 11 of chapter 127 of 
our Code, against any person properly charged with 
feloniously assaulting, with intent to commit a rape, 
any female either above or under said age. 

“This indictment under which the prisoner is tried, 
charges him with a felonious assault with intent to 
commit a rape, and in the usual and technical mode 





of alleging that offense. As the term rape within 
tliemeaning and intent of said action lOffelader 
127 of our Code, embraces all cases of th- ' lobdwn 
«,f females of anv age, the said charge in thi.. .ndict 
ment manifestly includes those under as web as of 
s atutov age of consent. Its formal allegation of the 
tsau upon the person therein named wi ll intent 
h?r violently and against her will, feloniously to 
ravish and carnally know, furnishes a description 
liie offense charged, sufficient to plainly and fully 
form the prisoner of the nature and cause of the ace 
sation against him, and to apprise him that he 1 

shall demand, Therefore it k not ne« ™ 

SjSSKstSSS 

out it.’’ 

That the evidence showed that the appellant did assault 

the 1 she did resist, and that she was terror,^ by 

tne <nuu, record. The record shows that 

halloed he would tie her up with a piece of rope. 

‘ xhese ac tions certainly constitute an assault, and whe 

we find that the child says he put his dick in her the in en 
nf the appellant in making the assault is e\ident. 

The mere fact that the girl did not hallo or resist after 
*1 volant threatened her cannot be considered as mdi- 

to the act. After the threat was 

made^the child was under duress. We are at a loss to und 
Tnd how it can be contended that a child of seven could 




consent to an act regarding which she was too immature to 
have the slightest conception. Aside from this consideration 

' .i dKl , not , re *! st . after thc threat of appellant and did 
submit, such submission was not voluntary, but was superin- 

fUce \ i e t reat. Clark on Criminal Laws says, at page 

. a woman s consent to carnal intercourse is ob- 
amed by threats and fear of immediate bodily harm 
the intimidation vitiates her consent, and supplies the 
place of force, and the act is rape.” P 

In the case of State vs. Cunningham, 100 Mo., 382 the 
court says, at page 392: ’ 

„,; r 'ry! d ?r 111 th e present case tends to show 

mind Sim '”i H| ugb not insane, was of a weak 
mind She was dragged from her house and forced 

into the wagon and carried off. It tends to show that 

she did resist until thrown into the wagon. There 

is abundant evidence of force that she did not con- 
sent to the outrage. 

“But conceding all this, it is next urged that the 
crime was not committed when the force was used, 
and that the subsequent conduct of the woman fur- 
nislies conclusive evidence of acquiescence on her 
pan. it is doubtless true, as a proposition of law, that 
it consent is given after the assault and before the 
act is completed by penetration, it will not be rape 
But a consent induced by fear of personal violence is 
no consent. _ Bishop Cnm. Law (7 ed.), sec. 1125 
Submission irom tear, or because the mind of the 
woman is overcome by fright, is no consent.” 

In Huston vs. People, 121 Ill., 497, at page 500, the court 
says: 

i d Pe . i'f ( ™ Cti0I1S ’ n 9 ue stion, in varying phrase¬ 
ology told the jury, in substance, that unless they 
found, from the evidence, that the prosecutrix, at the 
time of the assault, used all the force and resistance 
in her power to prevent the accomplishment of the 
act, they should find the defendant not guiltv or at 
least should take such fact into consideration in 
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passing upon the question of his guilt. These instruc¬ 
tions were all objectionable, because they did not 
negative the hypothesis that the prosecutrix s failure 
to make the requisite resistance was caused bj the 
threats and intimidation of the accused, there being 
evidence tending to prove that hypothesis, thus, 
she swears that he threw her down, commanding her 
with an oath to keep still, saying, that if she would do 
so he would not hurt her, but that if she told it, it 
would not be good for her Such languageas this 
coming from one bearing the relation lie aid to her 
and her family, was, in view of her youth and conse¬ 
quent inexperience, well calculated to inspire fear 
and serious apprehension for her personal safety in 
the event she offered any serious opposition to the 
consummation of his purpose. The instructions ut¬ 
terly ignore this aspect of the case, and were, cor.se- 
quently?as drawn, well calculated to mislead the jury, 
and for that reason, if for no other, should have been, 
as they were, refused.” 

Appellant cites the case of Williams m. The State, 1 Texas 
App’ls, 90, as being contra to the above cases, ft e wish to 
quote the language of the court in that case, on pages 94 

“When *we come to consider the other error as¬ 
signed we find much more difficulty from the fact 
that we have discovered but few precedent in point, 
either in our own or the decisions of other court.., 
nnfl tiave found the question treated in none of our 
elementary works, as far as our research has extended 
The point is made in the instruction asked on the 
trial bv defendant, and refused by the court. The 
instruction is in these words: ‘The indictment charges 
Iw the defendant committed the offense of rape on 
Zilnhfa Taul by force, and any threats o fraud 
S by him will not be considered by you,’ etc. The 

ermrt in the 1st subdivision of the charge gave the 
court, in ... p rqnp as w e have heretofore 

, wTrout^ Paschal’s Digest, Article 2184; 

'£ ’ V 3 d 5 Sn of hit charge, the Ian- 
and, in believe from the 

Sice that the accused, Jim Williams, was an 
aduSe. and that he did, in the manner as charged 

2t 
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in th® indictment, at any time within one year pre¬ 
ceding the 12th day of June 1875, the time of the 
pie?'entment of the bill of indictment, commit a rape 
upon the person of the said Zilphia Taul, a female 
person, in the manner defined in the 1st section of 
this charge, you will find him guilty/ etc. 

This undoubtedly submitted to the jury whether 
or not the offense was committed by ‘threats or fraud/ 
whilst the indictment charged that it was done solely 
by force and violence/ J 

'Our opinion is that this was error. In arriving 

a plain construction seems 
to be that it was intended to make the offense com- 
plete if accomplished in either one of the three modes 
mentioned, viz.: 1st, it the carnal knowledge was 
obtained by force; 2d, if obtained by threats; and, 3d, 
if obtained by fraud. This conclusion or construc¬ 
tion is made almost certain by the use of the disjunc¬ 
tive conjunction ‘or’; and the succeeding Articles 
(Pasc. Dig.), 2185, 2186, and 2187, treat each one 
as a separate, substantive act, entirely independent 
of the others/’ 


Section 808 of our code provides that whoever has carnal 
knowledge of a female forcibly and against her will, etc. 
shall be punished as therein prescribed. 

At page 8 of their brief appellant’s counsel say, “The com¬ 
mon law definition of rape is carnal knowledge of a female 
forcibly and against her will, the same definition as adopted 
by our code.” Under an indictment that simply charges 
that the defendant did unlawfully and feloniously ravish 
and carnally know a female, it can be shown that defendant 
accomplished his purpose by putting the female in fear. 
The court in the case of Williams vs. State, supra, cited by 
appellant, at page 95 says: 

In the light of the authorities above quoted, the 
indictment no doubt would have been good had it 
simply chaiged that defendant did unlawfully and 
feloniously ravish and carnally know the said Zilphia 
laul, without setting out any of the means used to 
accomplish or obtain his purpose, and, under such 
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an allegation, he could have availed himself, on the 
trial, of proof of all or either of the three classes of 
rape mentioned. But it is a fundamental rule of 
pleading, applicable alike to civil and criminal prac¬ 
tice, and which is invoked always with more strin¬ 
gency in criminal than civil cases, not only that 
the allegata and probata must reciprocally meet and 
correspond, but that, when the pleader sets out a 
special cause or ground of action, he will be held to 
that alone, and cannot recover or convict upon other 
cause or causes not alleged.” 

It is further contended that the evidence failed to show 
that the defendant intended to carnally know the complain¬ 
ing witness, and it is suggested in appellant’s brief: “It 
may be that his intention was simply to play with her parts” 
(Appellant's Brief, p. 15). 

Intent is a mental function, and, where not consummated, 
it is impossible to know with absolute certainty what was 
operating in the actor’s mind, and in such cases it must be 
arrived at by courts and juries from a consideration of the 
conduct and the natural and usual sequence to which such 
conduct logically and reasonably points. The conduct of 
the defendant, the seclusion of the back room, his evident 
frame of mind, the place, the nature of his words and the 
indecent liberties taken of the person of the girl, fully 
warranted the jury in finding a guilty intent to have sexual 
intercourse to be the only rational conclusion. The intent 
mav be inferred from the circumstances and it is for the 
jury to determine the existence of the intent. 

State vs. Shroyer, 104 Mo., 441. 

State vs. Whitsett, 111 Mo., 202. 

State vs. Mitchell, 89 N. C., 521. 

Crew vs. State (Tex.), 22 S. W., 973. 
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Fifth Assignment of Error. 


This assignment of error is predicated upon the refusal 

? * e , court to £ rant the following instruction asked on be¬ 
half of the defendant: 


That they should weigh the testimony of chil- 
di en of immature age carefully, that they “are easily 

ed to believe that the things others in authority over 
them say, are true.” J 


This instruction, while not granted, was covered by the 
court in its charge. The trial justice, in charging the jury 

cautioned them as to the testimony of children in the fol-. 
lowing language: 


t„ “L"? a i- ke<1 ,0 t0 yo« with reference 

to the testimony of the child. Of course she is of 

ender years, and the testimony of a child of those 
} ears ought always to be weighed with caution, and 
tested in all possible ways by the other evidence and 
circumstances and facts in the ca.se. The law does 
not say that a defendant may not be convicted on the 
uncorroborated story of one witness, even a child in 
such case as this; but it is the law that vou ought 
to consider such evidence with great caution. I need 
not call your attention to the reasons why the testi¬ 
mony of a child ought to be weighed more* cautiously 
than the testimony of an elder person, admitting the 
other circumstances to be the same. You will have 
these in mind.” 


Sixth, Seventh and Eighth Assignments of Error. 

These assignments of error are based upon parts of the 
argument of the Assistant District Attorney. An examina¬ 
tion of the record, at page 11, will disclose that part of the 

argument which was objected to, and the action of the court 
as follows: 
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“She told her mother, and that is how we found 
out that somebody had come in contact with this lit- 
tie girl. It was then that she told her story to the 
mother, the facts of which have been related to 
the mother; and it was on the information that the 
mother received and the discovery of the condition 
of this little girl that the defendant was arrested, 
and he submitted himself to examination, gentlemen 
of the jury- 

“Mr. O’Brien : Now, if your honor please, I move 
that a juror be withdrawn and the case continued. 
That was gone over very thoroughly all morning, 
and it was excluded by your honor. 

“Mr. Smith: I may say to your honor that Mr. 
Mudd was out of the room when the ruling of the 
court was made. 

“The Court: I do not think any harm has been 
done so far. There is no evidence that there was any 
examination made of the defendant; no evidence be¬ 
fore the jury of any examination. 

“Mr. Mudd: I understand it, now. I believe I 
was absent from the room. 

“The Court: You are misinformed about that; 
there is no such evidence. 

“Mr. O’Brien: I will insist on the motion, if your 
honor please. In a case of the gravity of this, I 
think the harm has been done by Mr. Mudd’s state¬ 
ment. 

“The Court: I do not see why the jury should be 
withdrawn; I will overrule the motion and note an 
exception.” 

An examination of the cases which have considered im¬ 
proper argument of counsel as ground for reversal will dis¬ 
close the fact that such argument has been held to be ground 
for reversal in cases where objection was made and the trial 
court refused to either interfere with such improper argu¬ 
ment, or the argument had progressed to such an extent that 
the action of the court came too late. To this latter class 
of cases belong those cited by appellant in his brief. It is 
submitted with confidence that the interruption in the case 
at bar was timely and the court told the jury that there was 


no such evidence, and it is submitted, as stated by the trial 
court, no harm had been done. 

Finally, it is contended that the language from the As¬ 
sistant District Attorney’s argument, quoted on page 22 of 
appellant’s brief, constitutes ground for reversal. 

It is submitted that the language used by the Assistant 
istnct Attorney does not warrant the construction placed 
upon it In the appellant, and no better answer to the ob¬ 
jection can be made than that given by the trial court 
namely: " ’ 


Tiie OMirt ites not so understand them. The onlv 
dutj of the jury is to find a true verdict upon the 

mieXft’ ti hat t le '[ , only . duty i and of course it is 
true that the criminal law is to be enforced through 

nnVhtlf‘ ln u th f r 6 "* ‘ he S eneral observations 
night be considered; but I do not understand them to 

be made for the purpose of inducing the jurv to 
do anything except return a true verdict. That is 
the purpose, as I understand it.” 

Ninth, Tenth and Eleventh Assignments of Error. 

These assignments of error have each been covered in the 
discussion of the preceding assignments of error 

bi this case, the court’s charge to the jury, at pages 12 to 
14 of the record, will be found to be particularly clear and 
lull, so that the jury had clearly before them the issues 
presented for their determination. 

It is respectfully submitted that the record in this case 
discloses no error prejudicial to the defendant, and that the 
judgment appealed from should be affirmed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

L nitecl States Attorney D. C 

JOHN LEWIS SMITH, 

Assistant United States Attorney, D. C. 
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corroborating testimony in the closing argument did not 
injure the defendant, while it is admitted that it was 
wrong to have commented on it. 

The testimony showed that the defendant was a repu¬ 
table business man. It showed that it was physically 
impossible for the crime to have been committed in the 
manner testified to by the complaining witness, for the 
reason that she described conditions in the back room 
which several witnesses familiar with the premises testified 
did not exist. There was no dining-room there. There was 
no table there. This assault is alleged to have been com¬ 
mitted in broad daylight in a store located on a busy 
street with windows open, as it was in the summer time, 
when the slightest outcry would have brought aid to the 
girl, yet there was no outcry and no complaint for nearly 
one month after. 

To say that the improper remarks did not have the 
effect that it is admitted by the Government was the 
purpose for offering the testimony rejected and after¬ 
ward commented upon is absurd. 

It is true that the court granted prayers requested by 
the counsel for the appellant, but the effect of these 
prayers was taken away when the court instructed the 
jury that if they believed that he picked up the girl and 
placed her on the table as she said he did, the crime was 
made out. Nothing was said about dragging her in the 
charge for the reason that the girl had on cross-examina¬ 
tion testified that he called her into the back room and 
that she went in there willingly; that she did not resist 
and that she made no outcry. Then, again, the court 
charged the jury that “if it was his intention to have 
carnal knowledge of her as far as her age and condition 
would permit,” the crime was made out, and when his 
attention was called to it said he meant her physical 
condition. It is most respectfully submitted that the 
words “by force” or “forcibly” and against her will, 
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The prejudice to the defendant by the errors committed 
by the trial court can be readily seen by a careful reading 
Of the record. The Government had a very doubtful 
case Its case rested solely on the testimony of the little 
girl who made no complaint till nearly one month after 
the occurrence and the condition of her person at tnat 
time It was testified that she had become infected with 
a venereal disease. In order to corroborate her the Gov¬ 
ernment made every endeavor to get before the jury the 
statement that an examination of the defendant is 
closed that he had a like disease. This evidence was ruled 
out as incompetent by the court. First because it ha 
been wrongfully obtained, and, second, because t e 
medical experts testified that his condition might have 
resulted from an infection some time after the allege 
assault, yet it is argued here that to comment on that 
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corroborating testimony in the closing argument did not 
injure the defendant, while it is admitted that it was 
wrong to have commented on it. 

The testimony showed that the defendant was a repu¬ 
table busines> man. It showed that it was physically 
impossible for the crime to have been committed in the 
manner testified to by the complaining witness, for the 
reason that she described conditions in the back room 
which se\ ei al w it nesses familiar with the premises testified 
did not exist. There was no dining-room there. There was 
no table there. This assault is alleged to have been com¬ 
mitted in broad daylight in a store located on a busy 
street with window's open, as it was in the summer time, 
" hen the slightest outcry would have brought aid to the 

girl, yet there was no outcry and no complaint for nearly 
one month after. 

To say that the improper remarks did not have the 
effect that it is admitted by the Government was the 
purpose for offering the testimony rejected and after¬ 
ward commented upon is absurd. 

It is true that the court granted prayers requested by 
the counsel for the appellant, but the effect of these 
pia^ers was taken away when the court instructed the 
jui\ that if they believed that he picked up the girl and 
placed her on the table as she said he did, the crime was 
made out. Nothing w r as said about dragging her in the 
charge for the reason that the girl had on cross-examina¬ 
tion testified that he called her into the back room and 
that she went in there willingly; that she did not resist 
and that she made no outcry. Then, again, the court 
charged the jury that “if it was his intention to have 
carnal knowledge of her as far as her age and condition 
. would permit,” the crime was made out, and when his 
attention was called to, it said he meant her physical 
condition. It is most respectfully submitted that the 
w'ords “by force” or “forcibly” and against her will, 
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should have been added to even the explanation of the 
court to that portion of his charge. To have such an 
intention unless he also had the intention to consum¬ 
mate the act by force and violence, would not make out 
the offense charged in the indictment. 

The District Attorney said the rape charge was aban¬ 
doned because of the fact that he would not ask the jury 
to find the completed offense from the evidence of the 
girl that he put his dick in her. 

The fact is, his own medical experts failed to testify 
that there was an abrasion or laceration or penetration 
and a medical expert for the defense testified that the 
act as testified to by the complaining witness would in 
his opinion have produced a laceration (Rec., p. 10). 

It is respectfully submitted that in a case of the char¬ 
acter of this, the remarks and conduct of the District 
Attorney could only have a prejudicial effect. 

SORTERIOS NICHOLSON, 
EDWARD F. COLLADAY, 
MATTHEW E. O’BRIEN, 

Attorneys for Appellant. 





